Does the J-1 Section 212(e) Home Residency Requirement Apply?

If No Is the applicant's home country or country of last If Yes
D residence on the State Department Skills List?

If No [ Is the J-1's actual area of study,research, or work is [
included on skills list? > If Yes
_| Is the J-1's actual field of worlk, st}de or training actually | _ If Yes -
on the Skills List?
If No [™
Was the applicant's program wholly or partially directly
b funded by government sources (check IAP-66/DS-2019 | »| If Yes
< form and consult with sponsor)?
If No
Did any government entities indirectly fund the | IfYes |
applicant's J-1 stay in the US?
If No [™
> Does the I1AP-66/DS-2019 form indicate that
N - government sources funded the J-1 program?
0
Was the physician's waiver program sponsored ‘
ECFMG?
A
If No -<
Was the ECFMG program a graduate clinical medical | _
If No |« training program?
Y Y \
> Applicant is NOT subject to home Applicant is subject to home residency B
residency requirement requirement

Seek State Department advisory opinion on whether home residency requirement does or
does not apply

Presented by Siskind Susser - www.visalaw.com



Administrator


Siskind Susser's J-1 No Objection Letter Flowchart

If Section 212(e) applies Determine country's no
Review IAP-66/DS-2019 -\©) apb objection letter procedures
: based on skills list OR .
form to determine forei based on contacting
. : oreign government :
applicability of Section . »  embassy, checking
: funding, then proceed to . :
212(e) J-1 home residency o embassy web site, prior
) No Objection Letter )
requirement Waiver cases, or checking J-1
Visa Guidebook
A
\ If Section 212(e) applies N
it the J-1 h " based on US government If country may be willing to
€ J-1 home resiaency funding or graduate write no objection letter, file
requirement does not medical training or no State Dept. data sheet and
apply, proceed to normal objection letter not case number application, 2
_ processing of non- possible, proceed based self-addressed envelopes and
immigrant Pr Immigrant on hardship, persecution fee with Visa Waiver Review
waiver
Request no objection letter
Forei at appropriate office of
oreign government .
. : foreign government and
declinestoissueno |« :
. provide State Dept. case
objection letter
number and other
supporting documents
A
State Department enters Foreign government Foreign government issues
case in tracking system typically sends notification no objection letter and
and begins processing; | letter to applicant . directly forwards the letter
additional information may indicating approval and along with the case
be requested by State forwarding of no objection number to the State
Department letter Department
A
State will approve case f State Department forwards USCIS approves 1-612
it was properly filed (i.e. . . . AR
, waiver recommendation to waiver application;
home country doesn't > _ . > :
: : USCIS; applicant at that applicant free to proceed
object and applicant . : -
. N time can apply for change with non-immigrant or
otherwise eligible for : N ) :
or adjustment of status immigrant visa processing

waiver)




Siskind Susser's J-1 Interested Government Agency (Non-Physician) Flowchart

Review IAP-66/DS-2019
form to determine
applicability of Section

212(e) J-1 home residency
requirement

A

If the J-1 home residency
requirement does not
apply, proceed to normal
processing of non-
immigrant or immigrant
visa

Applicant pursues
alternate waiver strategy
or satisfies home

If Section 212(e) applies and
alternate waiver strategies are
not feasible,or are

_|simultaneously being pursued,

applicant may choose to
pursue US government agency
waiver based on serving the
public interest

Determine appropriate US
government agency; any

_| agency eligible but waiver

If appropriate program
identified, file State Dept. data
sheet and case number

must be supported by
head of agency or his/her
designate

A

Determine agency's
program rules - consult
agency directly, download

envelopes and fee with Visa
Waiver Review Office in St.
Louis

application, 2 self-addressed N

rules at agency web site,
review prior cases or
consult J-1 Visa
Guidebook

IGA declines to issue no |

residency requirement or
otherwise remains in the
US subject to 212(e)

State Department enters
case in tracking system
and begins processing;

Request IGA waiver by
completing appropriate
application and providing

objection letter

IGA typically sends
notification letter to
applicant indicating

additional information may
be requested by State
Department

A

State will approve case if
it was properly filed (i.e.
IGA properly provides

State Dept. case number
and other supporting
documents to agency's

waiver review office

A

approval and forwarding of
agency support letter to
State Department

State Department forwards
waiver recommendation to

support letter and
applicant otherwise
eligible for waiver)

IGA issues public interest
letter and directly forwards
the letter along with the
case number to the State
Department

> USCIS; applicant at that
time can apply for change
or adjustment of status

> applicant free to proceed

USCIS approves I-612
waiver application;

with non-immigrant or
immigrant visa processing




Siskind Susser's

J-1 Persecution Waiver Flowchart

Review |IAP-66/DS-2019
form to determine

If Section 212(e) applies
based on skills list OR
foreign government

applicability of Section
212(e) J-1 home residency

requirement

A

If the J-1 home residency
requirement does not
apply, proceed to normal
processing of non-
immigrant or immigrant
visa

If USCIS believes
persecution test met, it

A

vy
If Section 212(e) applies
based on US government
funding or graduate
medical training , if no
objection letter not

A

funding, then proceed to
No Objection Letter
Waiver (refer to that chart)

File State Dept. data sheet
and case number application,

possible, being pursued as
well or is not preferred,
proceed based on
hardship, persecution or
government agency waiver

2 self-addressed envelopes
and fee with Visa Waiver
Review Office in St. Louis

A

Prepare and submit [-612
persecution application,
supporting documents, fee

If USCIS believes perseution

forwards case to State
Department for its
recommendation

™ test not met, find new waiver

strategy, file motion to reopen

and reconsider, file appeal or
comply with Section 212(e)

and State Dept. case
number to the appropriate
USCIS Service Center

A

State Department enters
case in tracking system
and begins processing;

additional information may
be requested by State

State will approve case if
it was properly filed (i.e.
home country doesn't
object and applicant
otherwise eligible for

If State Department,
supports persecution
_claim, it will forward waiver
recommendation to
USCIS; applicant at that

Department waiver) time can apply for change
or adjustment of status
A
If State Department does 3

not support claim, USCIS
may support DOS and
deny or it may overrule
and approve 1-612; if
approved, applicant
proceeds to visa
processing

USCIS must approve 1-612
waiver application;
applicant free to proceed
with non-immigrant or
immigrant visa processing




Siskind Susser's J-1 Hardship Waiver Flowchart

Review |IAP-66/DS-2019
form to determine

applicability of Section
212(e) J-1 home residency

requirement

A

If the J-1 home residency
requirement does not
apply, proceed to normal
processing of non-
immigrant or immigrant
visa

If USCIS believes hardship

4

If Section 212(e) applies
based on US government
funding or graduate
medical training , if no
objection letter not

If Section 212(e) applies
based on skills list OR
foreign government
funding, then proceed to
No Objection Letter
Waiver (refer to that chart)

A

possible, being pursued as
well or is not preferred,
proceed based on
hardship, persecution or
government agency waiver

test met, it forwards case |

File State Dept. data sheet
and case number application,
2 self-addressed envelopes
and fee with Visa Waiver
Review Office in St. Louis

A

Prepare and submit [-612
hardship application,
supporting documents, fee

If USCIS believes hardship

™ test not met, find new waiver
strategy, file motion to reopen
and reconsider, file appeal or

and State Dept. case
number to the appropriate
USCIS Service Center

to State Department for its
recommendation

A

State Department enters
case in tracking system
and begins processing;
additional information may
be requested by State
Department

State will approve case if
it was properly filed (i.e.
home country doesn't

comply with Section 212(e)

If State Department,
supports hardship claim, it
will forward waiver

A

If State Department does
not support claim, USCIS
may support DOS and
deny or it may overrule
and approve 1-612; if
approved, applicant
proceeds to visa
processing

object and applicant
otherwise eligible for
waiver)

recommendation to
USCIS; applicant at that
time can apply for change

or adjustment of status

A

USCIS must approve 1-612
waiver application;
applicant free to proceed
with non-immigrant or
immigrant visa processing




Siskind Susser's J-1 Physician Waivers - General

Overview Chart

Examine IAP-66/DS-2019
form to determine if

If physician engaged in
non-clinical training or only
incidental clinical work,

must pursue waiver based

If physician engaged in
clinical training, physician

physician engaged in
clinical or non-clinical
medical training

If physician pursues IGA
based on work other than
serving in a shortage area

determine if physician
subject to Section 212(e)
waiver requirements
based on skills list or
government funding.

If physician pursues

on hardship, persecution
or interested government
agency request.

If physicians pursues
hardship waiver, see

persecution waiver, see |«

orin a Department of «

Veterans Affairs hospital,
see IGA non-physician
waiver chart.

If physician pursues
waiver based on work in a
shortage area orin a

persecution waiver chart.

If physician receives
waiver based on hardship,
persecution, no objection
letter or IGA support letter

hardship waiver chart.

If physician receives
waiver based on IGA
support letter due to
agreement to work in
shortage area, physician
must work for three years

4

A

Department of Veterans
Affairs hospital, see waiver
chart for the particular

physician IGA strategy.

not based on working in
shortage area, physician
free to pursue non-
immigrant or immigrant
visa.

on H-1B visa before
switching to immigrant visa
or other non-immigrant
visa or physician risks
becoming subject again to
212(e).




Siskind Susser's J-1 Conrad 30 Waiver Program Flowchart

Attorney determines that
Section 212(e) home residency

A

requirement applies and
physician engaged in clinical
training.

Request State Department Case
Number by submitting data

Physician determines that
Conrad 30 program sponsored

Employer located and state

by a state's health department is
the ideal government agency
waiver strategy.

sheet, fee and two self-
addressed envelopes

A
Physician and employer agree

on contract meeting the
following requirements:

a. 40 hours per week providing
clinical patient care

b. work in an HHS-designated
Health Professional Shortage

State Department issues case

»queried to determine that waiver
slot is available.

A
If physician received home

A

number

Waiver application submitted to
State health department along

country government funding,
Physician first should seek no
objection letter from home
country government (see no
objection letter chart)

IGA declines to issue no

A

Area or Medically Underserved
Area/Population

C. agrees to serve three years in
H-1B status

d. additional requirements that
state health agency may require

with case number and
supporting documentation.

IGA typically sends notification
letter to applicant indicating
approval and forwarding of

Department

IGA issues public interest letter
and directly forwards the letter

agency support letter to State A

A

State Department enters case in
tracking system and begins
processing; additional
information may be requested

along with the case number to
the State Department

State will approve case if it was
properly filed (i.e. IGA properly

objection letter

A

Applicant pursues alternate
waiver strategy or satisfies
home residency requirement or
otherwise remains in the US
subject to 212(e)

State Department forwards
waiver recommendation to

by State Department

provides support letter and
applicant otherwise eligible for
waiver)

USCIS; applicant at that time
can apply for change or
adjustment of status

USCIS approves |-612 waiver application;
applicant free to proceed with non-immigrant

or immigrant visa processing




