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BROWN, Judge

This matter conmes before the Court on Petitioner's Mtion
for an Order to Show Cause (#3) why his Petition for Wit of
Habeas Corpus (#1) should not be granted. Petitioner is a legal
per manent resident presently in the custody of the Bureau of
| mm gration and Custons Enforcenent (1 CE) pending his deportation
pursuant to a Renoval Order issued by an Imm gration Judge (1J)
on Septenber 16, 2003. Petitioner seeks release from custody and
the right to apply for cancellation of the Renoval Order. The
Court held a show cause hearing on Novenber 25, 2003.

For the follow ng reasons, the Court GRANTS Petitioner's
Wit of Habeas Corpus and orders Petitioner's i medi ate rel ease

from custody subject to the conditions set forth herein.

BACKGROUND

Unl ess noted otherwi se, the follow ng facts are undi sput ed.

Plaintiff is a Laotian national who canme to this country as
a |l egal permanent resident in 1971. He has two children, ages 12
years and two nonths, who were born in the United States. Hi's
parents are United States citizens.

I n Novenber 1997, Petitioner participated in a substantial
sale of heroin to an undercover agent of the Drug Enforcenent

Agency. In return for paynent of $200, Petitioner acted as
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"protection” for a friend who initiated the drug sale.

In June 1999, Petitioner was indicted with others in
Mul t nomah County Circuit Court for violations of Oregon |aw
al | egi ng one count of delivery and one count of conspiracy to
deliver a controlled substance (heroin) in excess of five ounces
arising fromthe Novenber 1997 transaction. |In February 2000,
after the Petitioner filed a Waiver of Indictnent pursuant to a
Pl ea Agreenent, the Miultnomah County District Attorney's Ofice
filed an Information arising fromthe same transaction charging
Petitioner with possession of "substantial quantities, to wit: 5
or nore grans of . . . heroin"” in violation of Oregon | aw

I n February 2000, Petitioner pleaded "no contest” to the
Cl ass B Fel ony of Possession of a Controlled Substance as charged
in the Information. The two-count |ndictnment against hi mwas
di sm ssed as part of the Plea Agreenent.

Petitioner entered his plea only after receiving and relying
on advice froman attorney with expertise in inmmgration |aw.
Based on 8 U.S.C. 8§ 1229b (a)(3), the attorney advised Petitioner
that an alien convicted of a crine that is not an aggravated
felony under federal |aw may petition the Attorney Ceneral to
cancel a renoval order based on such a conviction. The attorney
correctly advised Petitioner that "sinple possession of a
controll ed substance"” was not classified as an aggravated fel ony
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under the inmgration laws then in effect. Thus, the attorney
advi sed Petitioner that a no contest plea to the possession
charge woul d not prevent himfrom seeking cancellation of any
removal order that mght follow his conviction for that charge.

The attorney's advice was correct because it was consistent
wi th decisions of the Board of Imm gration Appeals (BIA) as of
2000. Although the crine of possession of a controlled substance
was a felony under state law, it was a m sdeneanor under federa
law. For inmmgration purposes, therefore, the BIA held as of
2000 that possession of a controll ed substance was not an
"aggravated felony” within the meaning of § 101(a)(43)(B) of the
| Mm gration and Nationality Act (INA), 8 U S.C. § 1101(a)(43)(B)
See Inre K-V-D-, No. , 1999 W. 1186808, at *7 (Bl A Dec.
10, 1999), and In Re L-G, No. A26-025-339, 1995 W 582051, at
*11-12 (Bl A Sept. 27, 1995). In 2002, however, the BI A withdrew
its prior decisions inlInre K-V-D and In Re L-G and held
possession of a controlled substance was an aggravated felony for
immgration | aw purposes. See In re Yanez-Garcia, No. A91 334
0422002, 2002 W 993589, at *2 (BIA May 13, 2002).

In June 2003, Petitioner applied for a replacenent permnmanent
resident identification card. A routine check of his crimnal
record disclosed the 1999 fel ony conviction.

In July 2003, Petitioner appeared at an ICE office to
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replace his identification card. He was inmmediately taken into
cust ody because of his prior conviction.

On July 21, 2003, Petitioner appeared before an IJ who
advi sed Petitioner that he was ineligible for cancellation of a
renmoval order because his prior conviction was based on an
aggravated felony in light of the BIA's recent decisioninilnre
Yanez- Garci a.

On Septenber 10, 2003, ICE held a renobval hearing and issued
a Renoval Order for deporting Petitioner.

Petitioner has been in the custody of ICE at the Col unbi a
County Jail since July 16, 2003. Although |ICE has requested
travel docunents fromthe Laotian enbassy in Washi ngton, D.C
the Laos People's Denocratic Republic is not granting travel
docunents unless the United States pays for officials to travel
from Laos to conduct personal interviews with Laotian nationals
who are subject to deportation. To date, the United States has
been unwilling to pay those expenses.

On Septenber 23, 2003, Petitioner filed a Petition for Wit
of Habeas Corpus pursuant to 28 U S.C. § 2241. On Cctober 23,
2003, Petitioner filed a Motion for Order to Show Cause why his
Petition for Wit of Habeas Corpus should not be granted. The

Court held a show cause heari ng on Novenber 25, 2003.
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RELEVANT STATUTORY PROVI SI ONS

Renoval of Aliens - 8 U.S.C. § 1227:

(a). C asses of deportable aliens.

Any alien . . . in and admtted to the United
States shall, upon the order of the Attorney
General, be renmoved if the alien is within

one or nore of the foll ow ng classes of
deportabl e aliens:

(2). Crimnal offenses.

(A). Ceneral crimnes

* * *

(tii). Aggravated felony

Any alien who is convicted of an
aggravated felony at any tine after
adm ssion is deportable.

(B) Controlled substances
(i) Conviction

Any alien who at any tinme after
adm ssi on has been convicted of a
violation of (or conspiracy or
attenpt to violate) any |law or
regul ation of a State, the United
States, or a foreign country
relating to a control |l ed substance
(as defined in section 802 of Title
21), other than a single offense

i nvol vi ng possession for one's own
use of 30 granms or |ess of
marijuana, is deportable.
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Cancell ation of Renpval - 8 U.S.C. § 1229b:

(a). Cancellation of renpval for certain pernmanent
residents.

The Attorney Ceneral nmay cancel renoval in
the case of an alien who is inadm ssible or
deportable fromthe United States if the
al i en-

(3) has not been convicted of any aggravated
f el ony.

Accordingly, before the BIA issued its decision in In re Yanez
Garcia, Petitioner had the right to petition the Attorney General
for cancellation of the Renobval Order pursuant to 88 1227 and
1229b because the crinme for which Petitioner was convicted was

not consi dered an aggravated felony at the tine.

DI SCUSS| ON

Petitioner asserts he is being held in custody by |ICE
pendi ng deportation to Laos in violation of his due process and
equal protection rights under the Fourteenth Amendnent. In
particular, Petitioner argues it is unconstitutional for
Respondents to apply the Yanez-Garcia decision to him
retroactively.

In its Answer to the Petition, the governnment asserts the
foll owi ng defenses: (1) this Court |acks subject matter

jurisdiction, (2) Petitioner failed to exhaust adm nistrative
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remedies, (3) Petitioner failed to join the proper party
defendant, (4) Petitioner failed to verify the Petition or to use
the form Petition provided by the Court in violation of

28 U.S.C. 8§ 2242 and LR 81.1(a), (5) Petitioner's conduct
resulting in his state court conviction for possession of a
controll ed substance woul d be charged as a fel ony under federal
law, and (6) Petitioner had no reasonabl e expectation that his
state court conviction would not be considered an aggravat ed
felony for inmmgration purposes.

1. Jurisdiction.

Petitioner alleges jurisdiction based on 28 U S.C. § 2241,
t he general habeas corpus jurisdiction statute. The governnent,
however, asserts this Court |acks subject matter jurisdiction
because (1) Petitioner is not entitled to challenge a final order
of renoval based on his conviction for an aggravated fel ony and
(2) Petitioner failed to exhaust his adm nistrative renedies.
8 U S.C § 1252(a)(2)(C provides:
Not wi t hst andi ng any ot her provision of |aw,
no court shall have jurisdiction to review
any final order of renoval against an alien
who is renovabl e by reason of having
commtted [an aggravated fel ony].
Petitioner asserts 8§ 1252(a)(2)(C) does not preclude this Court

fromreviewing his Petition for Wit of Habeas Corpus in which he

chal I enges the constitutionality of the Renoval Order to the
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extent it denies himthe right to seek cancellation of the O der.
In INS v. St. Cyr, the Suprene Court held the sane
jurisdictional statute relied on by the governnent in this case
"does not bar jurisdiction of the [district court] pursuant to
t he general habeas statute"” to review a constitutional chall enge
to a renoval order. 533 U S. 289, 312-13 (2001). See also
Cedano- Vi era, 324 F.2d 1062, 1064 (9'" Cir. 2003) (constitutional
clainms by aliens who are subject to renpval as aggravated fel ons
nmust be raised in the district court through habeas corpus
proceedi ngs). Accordingly, this Court concludes it has
jurisdiction under 28 U S.C. § 2241 to review Petitioner's
constitutional challenges to the Renoval Order.

2. Failure to Exhaust Adm nistrative Renedi es.

a. Technical Violation.

Petitioner did not appeal the Renoval Order to the BIA
The governnent contends if Petitioner's due process claim"is
based on insufficient docunentation of his conviction or any
ot her technical violation in the record or proceedi ngs before
[the 1J,] he is barred fromraising that issue because he did not
appeal [the] deportation (renoval) order to the BIA" Resp't
Answer at 9.

The Court, however, finds Petitioner's due process

claimis not based on a technical violation or insufficient
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docunentation of his conviction, but on a substantial
constitutional issue of due process relating to the fundanental
fairness of applying the BIA s decision in Yanez-Garcia
retroactively.

b. Futility of Appeal.

At oral argument, the governnent asserted the BI A
shoul d be all owed the opportunity to develop a record on appeal
regarding the retroactivity of its ruling in Yanez-Garci a.

In Ali v. Ashcroft, the court addressed the possible
requi renent of prudential, nonstatutory exhaustion when it
reviewed the authority of I1CE to issue a renoval order requiring
t he deportation of Somalian nationals even though Somalia would
not accept them 346 F.3d 873 (9'" Cir. 2003). The court found:

A prudential exhaustion requirenent may al so

be applied where agency expertise requires

t he agency to devel op a proper record,

rel axation of the exhaustion requirenent

woul d encourage deliberate bypass of the

adm ni strative schene, and adm nistrative

review would all ow the agency to correct its

own m st akes.

Id. at 878 (enphasis added). The court held none of those
factors were present because the petitioners had raised a "purely
| egal question [and] the INS position--that it was statutorily
authorized to renove the petitioners to a country that woul d not

accept them-is set, making it likely recourse to admnistrative

renedi es would be futile.” Id.
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I n Bagues-Valles v. INS, the court held the BIA did not
have jurisdiction to adjudicate constitutional issues. 779 F.2d
483, 484 (9" Cir. 1985). But see Liu v. Waters, 55 F.3d 421,

425 (9" Cir. 1995)(the BIA lacks jurisdiction to decide the
constitutionality of governing statutes and regul ations, but it
may review procedural errors even if the errors allegedly violate
due process).

This Court finds further devel opnent of the record in
an appeal to the BIA would not have assisted in the resolution of
t he discreet constitutional issues presented in this matter.

In summary, the Court finds Petitioner was not required to
exhaust adm nistrative renedi es by seeking BIA review of the
Renoval Order because Petitioner has all eged substantive
constitutional due process and equal protection violations. In
any event, the BI A determ ned Yanez-Garcia was applicable to
convi ctions of persons entering no contest pleas both before and
after Yanez-Garcia was decided. See 2002 W 993589, at *10.

Accordingly, the Court finds it would have been futile for
Petitioner to have appealed his Renmoval Order to the BIAin |ight
of the BIA's settled position on the issues before this Court.
The Court, therefore, concludes Petitioner was not required to
exhaust his adm nistrative renedies.

3. Proper Party Respondents.
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Petitioner brought this action against the District
Director, Detention and Renoval, Bureau of ICE, who is
Petitioner's imedi ate custodi an. The governnment asserts,
however, the proper party Respondent is Tom Ri dge, Secretary of
t he Departnent of Honel and Security.

In Armentero v. INS, the court recently concluded the
appropriate respondents to immgration detainees' petitions for
wit of habeas corpus are the Attorney General and the Secretary
of the Departnent of Honel and Security rather than the innmediate
| ocal custodian of the Petitioner. 340 F.3d 1048, 1074 (9" Cr.
2003). Petitioner, therefore, requests |eave to anmend his
Petition to nanme the proper parties. The governnent does not
obj ect to the anmendnent.

The Court grants Petitioner's request to amend his Petition
to name the Attorney General and the Secretary of the Departnent
of Honel and Security as Respondents, and captions this Opinion &
Order accordingly.

4. \Verification of Petition.

28 U.S.C. 8§ 2242 provides a petition for wit of habeas
corpus "shall be in witing signed and verified by the person for
whose relief it is intended or by soneone acting in his behal f."
The governnent asserts the Petition filed on Petitioner's behalf

is not verified. This Court, however, has the discretion to
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di sregard the |ack of verification. See Hendricks v. Vasquez,
908 F.2d 490, 491 (9" Cir. 1990). See also Lewis v. Connett,
291 F. Supp. 583 (D.C. Ark. 1968)(failure to verify the petition
does not deprive the district court of jurisdiction).

The Petition before the Court was prepared and signed on
Petitioner's behalf by Petitioner's attorney. The Court, in the
exercise of its discretion, disregards the defect in this case.

5. Constitutionality of Renpbval O der.

Petitioner asserts the Renmoval Order violates his rights

under the Due Process and Equal Protection C auses of the
Fourteenth Anendnent.

a. Due Process.

Petitioner contends he is subject to a Renoval Order
wi t hout possibility of cancellation based on the retroactive
application of BIA case law. Petitioner contends such
retroactive application, without notice to him violates his
constitutional right to due process.

Petitioner asserts he decided to plead no contest to
"sinpl e possession of a controlled substance"” specifically to
avoid the inmm gration consequences that have now befallen him
Petitioner has presented the Affidavits of Brian Jefferson, his
crimnal defense attorney, and Brent Renison, an attorney with

experience in immgration law. Both Jefferson and Reni son
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testify they discussed with Petitioner the immgration
consequences of his proposed plea of no contest to the charge of
possession of a controlled substance before Petitioner entered
his plea. Renison testified he had previous conversations on the
subject with TimDay, the INS District Counsel at the tine.
Based on Reni son's know edge and experience, he advised
Petitioner that "the [possession of a controlled substance]
charge woul d render Petitioner deportable [but] Petitioner would
be eligible for Cancell ation of Renoval [based on several
factors]."” Renison based his advice on his understandi ng that
possession of a controlled substance woul d not be considered an
aggravated felony for inmgration purposes in light of the BIA s
decision in Matter of K-V-D-. Pet'r Reply Mem, Ex. B. 1 5, 6
At oral argument, Gary Meabe, the Deputy District Attorney who
prosecuted Petitioner and negotiated the Plea Agreenent with
Petitioner's counsel, confirmed that Petitioner's attorney
expressed concern at the tinme regarding the effect of a plea on
Petitioner's immgration status. Petitioner contends, therefore,
he relied on the state of the law relative to cancell ation of
renoval orders based on advice of counsel

The governnent now asserts Petitioner's state
conviction was for delivery of a controlled substance, which is a

felony under 21 U.S.C. 8§ 841. Thus, the governnment contends the
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Court need not address whether the retroactive application of the
BIA's decision in Yanez-Garcia is constitutional because
Petitioner was convicted of an aggravated felony. Deputy
District Attorney Meabe represented at oral argunent, however,
that a reference to the word "delivery” in the text of the

| nformati on, which charged the crinme of "Possession of a
Control |l ed Substance |," was an inadvertent scrivener's error.
Contrary to the governnent's assertion, therefore, the state
conviction was not for delivery of a controll ed substance.

In addition, the governnment also asserts the conduct
giving rise to Petitioner's conviction would have subjected him
in federal court to a charge of intent to distribute a controlled
substance in violation of 21 U S.C. § 841, which is a felony,
rat her than a charge of possession of a controlled substance,
which is a m sdeneanor. |In support of its position, the
government relies on the investigation file in the underlying
crimnal proceedings involving Petitioner.

According to the governnment, the substantial nature of
the drug activity involved in the crinme is reflected in the files
and justifies the government's opinion that the crimnal conduct
woul d have resulted in a felony charge of intent to distribute
under federal law. The governnent al so asserts the investigation

established Petitioner never actually possessed the controlled
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substance invol ved and, therefore, could not have been charged
with or entered a plea of no contest to a possessi on charge under
federal | aw.

Al t hough the facts in the investigation file submtted
by the government nmay establish Petitioner was involved in the
delivery of heroin, Petitioner's no contest plea, nonetheless,
was to the charge of Possession of a Controlled Substance in
violation of O. Rev. Stat. 8§ 475.992(1) as charged in an
Information filed by the District Attorney. Deputy District
Attorney Meabe represented the charge of possession of a
controll ed substance in the Informati on was warranted because of
Petitioner's role in aiding and abetting others to possess a
controll ed substance. As noted, Petitioner originally was
indicted on two charges: Delivery of a Controlled Substance
under Or. Rev. Stat. 8§ 475.992(1) and Conspiracy to Comm t
Delivery of a Controlled Substance under Or. Rev. Stat. 88§

161. 450 and 475.992(2). Those charges, however, were di sm ssed
as part of the Plea Agreenent.

The Court disagrees with the governnment that Petitioner
coul d not have been charged with the crinme of aiding and abetting
others to possess a controlled substance under federal |aw. See
United States v. Teffera, 985 F.2d 1082 (D.C. Cir. 1993) (to

prove the defendant aided and abetted others to possess ill egal
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narcotics, the governnment need not show t he defendant ever
possessed the narcotics). Delivery or intent to deliver a
controll ed substance is not an el enent of the charge of aiding
and abetting others to possess a controlled substance.

The Court, therefore, finds Petitioner pleaded no
contest to possession of a controlled substance, which, although
a felony under Oregon |law, was only a m sdeneanor under federal
law. Accordingly, the Court finds Petitioner would have had the
right to apply for cancellation of the Renoval Order if the BIA
had not withdrawn its prior decisions inlIlnre K-V-D and In re
L-G.

The governnent, however, also contends Petitioner could
not reasonably rely on BIA decisions before In re Yanez-Garcia
because they did not represent settled |law. The gover nnent
points to a recent case, Panton v. BIA No. C2-02-822, = W.__
(E.D. Ohio Sept. 15, 2003), in which the court held the
retroactive application of Yanez-Garcia did not violate the
petitioner's due process right because petitioner had no
"reasonabl e expectation under the |law that his conviction for
possessi on of 5, 000-20,000 granms of marijuana in 1998 woul d not
render himan aggravated felon for purposes of the inmm gration

laws.” 1d., *8. In reaching this finding, the court apparently

concluded the BIA' s previous decisions inlnre K-V-D- and In re
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L-G did not constitute settled | aw because, as the BIA noted in
those opinions, its interpretation that the crinme of possession
of a controlled substance was not an aggravated fel ony under
federal |aw for immgration purposes was contrary to rulings of
sonme circuit courts that addressed the sane crine for purposes of
sentence enhancenent. Because the Bl A's decisions before Yanez-
Garcia did not constitute sufficiently settled |aw, the court
found the retroactive application of a change in that | aw was not
prohibited. 1In effect, the court concluded the petitioner had
fair warning and shoul d have anticipated that his plea of guilty
to possession of a controlled substance m ght not protect him
froma future change in the BIA's definition of "aggravated
felony” for purposes of cancellation of renmoval. |Id.
("Petitioner nmust denonstrate that BIA s application of its

deci sion in Yanez-Garcia was 'unexpected and i ndefensi bl e by
reference to the | aw which had been expressed prior to the
conduct at issue.'"). The Panton court noted, however, the
district court in Gonzal ez- Gonzal ez v. Wber, No. 03-RB-068,

WL (D. Col. May 22, 2003), reached a different result.

The Panton court distingui shed Gonzal es- Gonzal es by pointing out
the petitioner in that case "was able to denonstrate actual
reliance at the tine of his plea agreenent on the established Bl A

precedent and therefore suffered a due process violation."™ Id.,
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at *3 n. 4.1

After a thorough review of the record, this Court finds
Petitioner reasonably relied on advice of counsel that his plea
of no contest to the charge of possession of a controlled
substance woul d not bar himfrom seeki ng cancell ation of the
Renoval Order entered agai nst himbased on his conviction. The
Court also finds the |legal advice given to Petitioner was
reasonable in light of the state of the |law at the tine.

The governnent next contends the statutes applicable to
Petitioner were enacted before Petitioner engaged in crimnal
conduct and entered a no contest plea and, therefore, the
retroactive application of the lawis not an issue.? Petitioner,
however, does not allege the governnment applied the inmgration
statutes retroactively in this matter. Petitioner only asserts
t he governnent applied the BIA's interpretation of those statutes
retroactively.

Al t hough the constitutional analysis for the
retroactive application of statutes and case lawis simlar, it
is not identical. Before 1996, the I NA gave the Attorney Ceneral

broad discretion to waive deportation of resident aliens. 1In the

! The respondent in Gonzal es- Gonzal es now has a Mdtion for
Reconsi der ati on pendi ng.

2 The governnent al so notes the issue of retroactive

application of the sane statutes is now before this Court in
Ledezma-Glicia v. Crawford, CV 03-1316-JO (Jones, J.).
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IIlegal I'mmgrant Reform and | nm grant Responsibility Act of 1996
(I'N'RIRA), however, Congress, inter alia, elimnated the
di scretion of the Attorney General to waive deportation for
resident aliens convicted of aggravated felonies. In INS v. St.
Cyr, the Suprene Court addressed the retroactive application of
immgration statutes. The facts in St. Cyr are simlar to the
facts in this case.

Before the enactnment of IRIRA, St. Cyr pleaded no
contest to possession of a controlled substance. Although St.
Cyr was subject to deportation under the applicable I NA statute,
he was eligible for waiver of deportation. 533 U S. at 293.
After the enactnment of |II R RA cancellation of renoval was no
| onger available to St. Cyr because the crinme he pleaded guilty
to was classified as an aggravated felony. 1d. at 298. Al though

the Court recogni zed the presunption against retroactive

| egislation, it noted "Congress has the power to enact laws with
retrospective effect. A statute nay not be applied
retroactively, however, absent a clear indication from Congress
that it intended such a result.” 1d. at 316. The Court found:

El ementary considerations of fairness dictate
t hat individuals should have an opportunity
to know what the law is and to conformtheir
conduct accordingly; settled expectations
shoul d not be lightly disrupted. For that
reason, the "principle that the |egal effect
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of conduct should ordinarily be assessed

under the law that existed when the conduct

t ook place has tineless and universal human

appeal . ".
ld. (citation omtted). The Court held Il RIRA did not apply
retroactively to aliens such as St. Cyr because Congress did not
unm stakably intend it to do so. Id. at 326

Here the issue is the retroactive application of a BIA
deci sion that changed the definition of an "aggravated fel ony”
and, therefore, affected an individual's eligibility to seek
cancel lation of a renmoval order. In SEC v. Chenery, the Suprene
Court held retroactive application of an adm nistrative rule is
not necessarily fatal to the validity of an agency deci sion.
332 U.S. 194, 203 (1947). The Court found:

Every case of first inpression has a

retroactive effect, whether the new principle

i s announced by a court or by an

adm ni strative agency. But such

retroactivity nmust be bal anced agai nst the

m schi ef of producing a result which is

contrary to a statutory design or to |lega

and equitable principles. If that m schief

is greater than the ill effect of the

retroactive application of a new standard, it

is not the type of retroactivity which is
condemmed by | aw.

In Retail, Whol esale and Departnment Store Union v.
NLRB, the court set forth factors to be consi dered when a court

det er mi nes whet her new y-adopted adm nistrative rules should be

gi ven retroactive effect:
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Anmong the considerations that enter into a

resolution of the problemare (1) whether the

particul ar case is one of first inpression,

(2) whether the new rule represents an abrupt

departure fromwell established practice or

nmerely attenpts to fill a void in an

unsettled area of law, (3) the extent to

whi ch the party agai nst whomthe newrule is

applied relied on the forner rule, (4) the

degree of the burden which a retroactive

order inposes on a party, and (5) the

statutory interest in applying a new rule

despite the reliance of a party on the old

st andar d.

466 F.2d 380, 390 (D.C. Gr. 1972).

In Puerto Rico Agueduct and Sewer Authority v. EPA, the
court found: "As a general matter, when an adjudicati ng agency
retroactively applies a new |l egal standard that significantly
alters the rules of the gane, the agency is obliged to give
litigants proper notice and a neani ngful opportunity to adjust."”
35 F. 3d 600, 607 (1994),

Appl yi ng the above standards, this Court agrees with
the court in Gonzal es-CGonzales that it is fundanmentally unfair
for an alien such as Petitioner to be subject to a changed
definition of aggravated felony that results in his inability to
seek cancellation of his renpval fromthe United States. The
BIA's decision to withdraw its precedents in Inre K-V-D and In
re L-G was first announced in Yanez-CGarcia nore than two years

after Petitioner entered his no contest plea. Petitioner relied

on those precedents when he entered his plea. Yanez-Garcia is an
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abrupt departure fromthose precedents. By not having the
ability to request cancellation of the Renmoval Order, the burden
pl aced on Petitioner is substantial. He will be deported from
the United States if and when the Laotian enbassy issues travel
docunents. The continuing uncertainty of whether the Laotian
enbassy will issue travel docunents is a sufficient burden in and
of itself to justify a decision not to apply the BIA s new
interpretation of the crine of "aggravated felony" retroactively
in this case. 1In addition, the governnent does not assert
Petitioner had any notice or reason to believe the BIA would
change or withdraw its previous precedents and apply a new
interpretation of aggravated felony retroactively. Finally, the
government has not argued it has a particular statutory interest
in applying the new definition of "aggravated felony"” to
Petitioner retroactively.

Based on the above, the Court concludes the governnent

violated Petitioner's due process rights under the Fourteenth

Amendnent when it applied its decision in In re Yanez-Garcia
retroactively, which effectively bars Petitioner from seeking
cancel l ati on of the Renmpval Order agai nst him

b. Equal Protection.

Petitioner contends he woul d not have been subject to a
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removal order if he had been prosecuted in federal court because
"first time sinple possession of a controlled substance is a

m sdeneanor under federal law." He then would have had the right
to apply for cancellation of the Renoval O der.

Petitioner also contends the crine to which he pl eaded
no contest is considered a m sdeneanor in other states such as
Maryl and. Accordingly, if he had been charged and pl eaded no
contest in Maryland, he would not have been subject to renoval
pr oceedi ngs.

In light of the Court's findings and concl usi on on
Petitioner's due process claim it is unnecessary for the Court

to address Petitioner's equal protection claim

CONCLUSI ON

For these reasons, the Court GRANTS Petitioner's Wit of
Habeas Corpus (#1). The Court ORDERS Respondents to rel ease
Petitioner fromcustody i mediately on such conditions as
Respondents may i npose to ensure conmunity safety and
Petitioner's appearance at further hearings. Respondents may
show cause no later than 4:00 p. m, Novenber 26, 2003 as to why
Petitioner should not be rel eased.

I'T IS SO ORDERED

DATED t his day of Novenber, 2003.
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/s/ Anna J. Brown

ANNA J. BROMN
United States District Judge

Von Pradithcv03-1304- 0&0 11- 25- 03. wpd5
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