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LIPEZ, Circuit Judge. During a cocaine-trafficking

i nvestigation in 1990, the police conducted a search of Antoni a-
Aybar-Alejo's residence, where they found a .38 caliber
derringer pistol |oaded with two |ive rounds of ammunition. She
was charged with possession of a firearmby an alien under Rhode
Island law. Alejo pled nolo contendre to the firearns charge in
1992; a second charge for cocai ne possessi on was di sm ssed.
Petitioner was placed into deportation proceedi ngs on
Novenmber 10, 1992. The Immi gration Judge found Al ej o deportable
under Section 241(a)(2)(C) of the Immgration and Nationality
Act (INA) due to her conviction for firearm possession.
Subsequently, the Board of Inmgration Appeals (BIA) dism ssed
Alejo's appeal, finding that she had been convicted of
possession of a firearm and was not eligible for suspension of
deportati on.
Al ejo was convicted under R 1.G L. 8§ 11-47-7, which

states the foll ow ng:

No unnaturalized foreign born person who entered the

United States in violation of the |aws of the United

States or, having legally entered the United States in

a lawful manner but now remains in the United States

in violation of the laws of the United States, shal

purchase, own, carry, transport, or have in his or her
possession or under his or her control any firearm




(Enphasi s added.)
Petitioner argues that either possession or control of the
firearmis a possible offense under the Rhode Island statute,
and that conviction for control of the firearm would not make
her deportable. We hold that "control" of the firearmunder the
Rhode Island |law constitutes constructive possession of a
firearm and, thus, a violation of federal immgration |aw.
G ven Alejo's conviction of a deportable offense, we have no
jurisdiction to review her petition. Accordi ngly, we nust
dismss it.

l.
Possession of a Firearm under the |INA

We nust first ascertain whether the INA intends a



di stinction between possession and control of a firearm!
Section 241(a)(2)(C) of the Act specifies:

Certain firearm offenses. Any alien who at
any time after adm ssion is convicted under
any | aw of purchasing, selling, offering for
sal e, exchangi ng, using, owni ng, possessing,
or carrying, or of attenpting or conspiring
to purchase, sell, offer for sale, exchange,
use, Own, possess, Or carry, any weapon,
part, or accessory which is a firearm or
destructive device (as defined in section
921(a) of title 18, United States Code) in
viol ation of any law is deportable.

8 U.S.C. § 1227(a)(2)(0C).

Al t hough we have not found cases addressi ng t he meani ng
of "possession" under this provision, we have found cases
dealing with firearmpossessi on under other federal |aws. Those

cases nmake <clear that possession neans both actual and

1Appel | ate revi ew of deportation determ nations is curtail ed
by Section 440(a) of the Antiterrorism and Effective Death
Penalty Act of 1996, Pub.L.No. 104-132, 110 Stat. 1214, 1277
(" AEDPA") (enacted April 24, 1996), and subsequently by Section
309(c)(4)(G of the Illegal Immgrant Reform and | mi grant
Responsibility Act of 1996, Pub.L.No. 104-208, 110 Stat. 3009
("I' RERA") (enact ed Septenmber 30, 1996). Because Alejo was in
deportati on proceedings prior to April 1, 1997, this action is
governed by the transitional rules of section 309(c)(4) of the
Il RIRA, which apply to judicial review of deportation orders
entered on or after October 31, 1996. These rules state: "there
shall be no appeal permtted in the case of an alien who
is...deportabl e by reason of having committed a crim nal offense
covered in section...241(a)(2) (A (iit), (B), (C, or (D) of the
[INA]." IIlRIRA 8 309(c)(4)(G. We may determ ne whether Alejo
was convicted of a crime enconpassed by this section. I f we
find that petitioner was in fact convicted of such an offense,
we nust dism ss for lack of jurisdiction. See Maghsoudi v. |NS,
181 F.3d 8, 12 (1999).
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constructive possession, with the latter involving the concept
of control. "[While actual possession involves physical
contact or |ike

intimate association with the object possessed, constructive
possessi on may be shown by evidence of an exercise of indirect
dom nion or control, either personally or through others, over
obj ects not touched or otherwise directly controlled." Russel

G. Donal dson, What Constitutes Actual or Constructive Possession

of Unreqgistered or O herwi se Prohibited Firearmin Violation of

26 U S.C.A § 5861, 133 A L.R Fed. 347 (2000). See United
States v. Hernandez, 995 F. 2d 307, 313 (1st Cir. 1993) (affirm ng
conviction under 18 U S.C. 8 922(g)(1) for possession that was
constructive when firearm was on the person of a co-

conspirator); United States v. Smth, 930 F.2d 1081, 1086 (5th

Cir. 1991)(finding control and dom ni on over firearmor prem ses
to qualify as possession in violation of 26 U S.C. § 5861 and 18

U.S.C. § 922(g)(1)); United States v. Diecidue, 603 F.2d 535,

564 (5th Cir. 1979); United States v. Wells, 721 F.2d 1160, 1162

(8th Cir. 1983); United States v. Barron-Rivera, 922 F.2d 549,
552 (9th Cir. 1991)("The requisite show ng of possession may be
made by proof of actual or constructive possession,"” under 18

U S.C. 8§ 922(g)(1) and (5)); United States v. Hernandez, 913

F.2d 1506, 1514 (10th Cir. 1990)("An alien may possess a firearm

-5-



for purposes of § 922 through actual or constructive
possession.").? | ndeed, we have stated, "Constructive

possessi on, however, is possession.” United States v. Rogers, 41

F.3d 25, 29 (1st Cir. 1994)(commenting on violation of 18 U. S.C.
8§ 922(g)(1), convicted felon in possession of a firearm. See

also United States v. Ml donado, 23 F.3d 4, 6 (1st Cir. 1994),

cert. denied, 115 S. Ct. 451 (1994); United States v. Lamare,

711 F.2d 3, 5-6 (1st Cir. 1983). Furthernmore, "constructive

possession...my be inferred from a defendant's dom nion and

control.” United States v. Echeverri, 982 F.2d 675, 678 (1lst

Cir. 1993). See also Mal donado, at 7.

Al t hough we are bound to construe anbiguity in favor

of the alien where it occurs, see Costello v. INS, 376 U S. 120,

128 (1964); Fong Haw Tan v. Phelan, 333 US. 6, 10 (1948);

Pacheco v. I NS, 546 F.2d 448, 449 (1lst Cir. 1976), cert. deni ed,

430 U.S. 985 (1977)(acknow edging principle), we discern no
anbiguity in the meani ng of "possessi ng" or "possess” in section
241(a)(2)(c). Those words include constructive possession,
whi ch nmeans the exercise of domnion or control over the

firearm

2 Li ke conclusions have been reached in cases involving
possessi on of marijuana, cocaine and other contraband. See
e.g., United States v. WIIlianms-Hendricks, 805 F.2d 496, 500
(5th Cir. 1986)(regarding violation of 21 U S.C. 8§ 952(a),
i mportation of controlled substance or narcotic drug).
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The State Law Conviction

As noted, Alejo argues that the separate references to
possessi on and control in the Rhode Island statute nmean that
conviction for control of a firearm cannot mean conviction for
possession of a firearm See supra. W disagree. The statute

sinply describes both actual possession, in his or her
possessi on”, and constructive possession, "under his or her
control ."

We find confirmation for this viewin decisions of the
Rhode |sland Suprene Court. "Possession of an object can be
ei ther actual or constructive. Constructive possession of an
obj ect occurs when an individual exercises don nion and control
over such object even though it is not within his imedi ate

physi cal possession."” State v. Jenison, 442 A 2d 866, 875 (R. I

1982) (i nvol ving conviction wunder R I1.GL. § 12-12-1.7 for
possessi on of a controlled substance with intent to deliver).

See also State v. Reyes, 671 A 2d 1236, 1238 (R I. 1996) (fi ndi ng

constructive possession to be the sane as possession for
pur poses of conviction under R 1.G L. § 11-47-8, which invol ves
any firearm "in his or her possession or under his or her
control ™). Rhode Island |aw enbraces the famliar principle

t hat constructive possessi on, meani ng dom ni on and control over
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an item is tantampbunt to actual possession. Accor di ngly,
Al ejo's conviction for possession of a firearmby an alien under
R1.GL. 8 11-47-7 neans that she was convicted of possessing a
firearmw thin the neaning of section 241(a)(2)(c) of the INA,
and she is therefore deportable.

M.

Concl usi on

Alejo's record of conviction is for a firearm offense
governed by the I NA. W have no further authority to reviewthe
decision of the BIA. W dismss for |ack of jurisdiction.

Petition di sm ssed.



