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Sweet, D.J.,

Petitioner Jose CQutierrez (“Gutierrez”) seeks a wit of
habeas corpus on the grounds that the Immgration Judge (“1J")
violated due process and the right to counsel at CQutierrez's
deportation hearing. For the reasons set forth below, the petition

i s denied.

Background and Prior Proceedi ngs

CQutierrez, a citizen of the Dom nican Republic, entered
the United States as a | awful permanent resident on Novenber 19,

1987.

On May 5, 1998, GQutierrez pled guilty in New York State
Suprene Court, Bronx County, to the crimnal sale of a controlled
substance in the third degree, to wit, crack cocaine, in violation
of New York Penal Law § 220.39. Cutierrez was sentenced to a one

to three year termof inprisonnent.

The Immgration and Naturalization Service (“INS’)
comenced renoval proceedi ngs agai nst Gutierrez in January of 1999
on the grounds that the conviction rendered hi mrenovabl e under the

new y enacted anmendnent to the Immgration and Naturalization Act



(“I'NA"), t he 1l egal | mm gration Reform and | mm gr ant
Responsibility Act (“IIRIRA"), as an alien convicted of an
aggravated felony, 8 U S. C. 8 1227(a)(2) (A (iii), (a)(2)(B) (i), and
al so as an alien convicted of violating a controll ed substance | aw,

8 US.C § 1101(a)(43)(B) (1996).

A renoval hearing commenced on March 2, 1999 at the
U ster Correctional Facility, where Gutierrez was serving his state

sentence. The |IJ inforned Cutierrez:

You have the right to have a |l awer cone in this Court
and help you out at your own expense if you can. The
Court will not give you a |lawer so if you get one you
have to get your own. There are two ways to do that.
You can pay for one if you have the npbney or you can
always try to find a free one. | cannot give you a |ist
of free | awers because none fromthis area have agreed
to cone here free of charge. But | will give you sone
time if you think you would like to go | ook for a | awer
or try to get a lawer |1'lIl give you sone tinme to do
that. Wiat would you like to do M. Cutierrez?

Adm ni strative Record (“AR’) at 1-2. GQutierrez answered, “I would
like to have the tine to get a | awer because right now | depend
only on ny famly and on ny nother-in-law and wife and ny wife is
with ny nother-in-law.” 1d. at 2. The |IJ stayed the hearing until

March 30, 1999.



When the hearing reconvened, CGutierrez, who was still
serving a prison sentence, had not been able to find an attorney to
represent him The 1J granted another adjournnment until My 5,
1999, and warned CGutierrez that “[i]f you do not have a | awer on
the 5th of May then I wll not give you anynore time after that,
that’ s your | ast adjournnment, sir. You do the best you can because

that’s your final adjournment to get a |lawer.” AR at 4.

On May 5, 1999, Cutierrez reported to the IJ that the
only Spani sh-speaking attorney his famly could find charged $800
per visit, a price Gutierrez could not afford. The 1J denied
Qutierrez’s notion to adjourn the hearing once nore to afford him

time to retain an attorney. The |J told him

Sir, you' ve had over two nonths to either get started on
preparing your case yourself or to get a |lawer so this
is the |ast chance that you had. | told you last tine
when you were here in March that if you didn’'t have your
| awyer this time we're going to finish your case w t hout
one. So you're going to represent yourself today, M.
GQutierrez. W’'re going to proceed without a |awer for
you. ..

AR at 6-7. For the record, the I1J stated, "The Court finds that he
did not have a | awer or any prospects of a |awer so he wll have
to represent hinself today." AR at 7. Qutierrez asked for “the
opportunity to defend ny case you know in the library with other

presenters learning,” a request the 1J denied. AR at 6.



The I'J commenced the hearing and infornmed CGutierrez of
his rights to present evidence and question wtnesses. Under
guestioning fromthe IJ, Gutierrez admtted that he was a Dom ni can
citizen and that he had been convicted of selling narcotics in My
of 1998. After a very brief colloquy conprising only one and a
hal f transcript pages, the 1J found Gutierrez to be renovable on
the basis of his 1998 conviction, and held he was statutorily
ineligible for relief fromrenoval because he had been convicted of
an aggravated felony. GQutierrez was ordered renmoved to the

Dom ni can Republ i c.

Gutierrez filed a tinely appeal to the BIA which
affirmed the 1J and dism ssed the appeal in a witten decision
i ssued on Septenber 8, 1999. Specifically, the BlIA upheld the IJ' s
determ nation that Gutierrez was deportable due to his conviction,
and that, because the conviction qualified as an aggravated fel ony
under IIRIRA, Gutierrez was ineligible for any discretionary relief
fromdeportation. Furthernore, the BlIArejected Gutierrez’s claim

that he had been denied the right to counsel and a fair hearing.

CGutierrez tinely filed the instant pro se habeas corpus
petition on Novenber 3, 1999. The petition clains that the hearing
denied CGutierrez both the right to counsel and the right to a ful

and fair hearing due to the 1J's denying Gutierrez’s request for a



third adjournnment in order to retain counsel, forcing GQutierrez,
who was unprepared and untrained, to raise a defense unassi sted.
The governnent responded on February 22, 2000, and requested that
decision in this case be held in abeyance pending the Second

Circuit’s resolution of Calcano-Martinez v. INS, No. 98-4033 (filed

June 4, 1998) and conpanion cases, which would resolve the
prelimnary question of whether district courts have subject matter
jurisdiction to review aliens’ renoval orders at all under the

jurisdiction-stripping provisions of IlRIRA

By order of April 13, 2000, this Court ordered a stay of
CQutierrez’s renoval and held decision on the petition until the

resol uti on of Cal cano-Martinez. When the Second Circuit issuedits

opinion in that case, see Nos. 98-4033, 98-4214, 98-4216, 2000 W
1336611 (2d Cir. Sept. 1, 2000), CGutierrez’'s petition was placed

back on this Court’s pendi ng docket.

Di scussi on

This Court Has Jurisdiction Over GQutierrez's
Petition

Al though it argued that the permanent provisions of
| I RIRA deprive this Court of jurisdiction over Gutierrez’s habeas

petition, the governnent requested that this case be held in
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abeyance until the Second Crcuit addressed the issue in Cal cano-
Martinez. On Septenber 1, 2000, the Second Circuit held that
“INRIRA"s permanent rules do not repeal a federal court’s
jurisdiction to review crimnal aliens’ renoval orders by wit of

habeas corpus under 28 U S.C. § 2241.” Calcano-Martinez, 2000 W

1336611, at *1. Under the clear nandate of Cal cano-Martinez, this

Court has habeas corpus jurisdiction over Gutierrez’'s petition.

1. Cutierrez's Right to Counsel Was Not Viol ated

The fact that the 1J failed to adjourn the case for a
third time to allow Qutierrez tinme to retain an attorney, and
instead forced him to proceed unprepared, Qutierrez argues,

violated his rights to counsel and due process.

Because deportation hearings are civil rather than
crimnal proceedings, aliens have no Sixth Amendnent right to

counsel . See Saleh v. United States Dep't of Justice, 962 F.2d

234, 241 (2d Gir.1992) (citing INSv. Lopez-Mendoza, 468 U. S. 1032,

1038, 104 S.Ct. 3479, 3483, 82 L.Ed.2d 778 (1984)). However ,
aliens in renoval proceedings do have a statutory and regul atory
right to the assistance of counsel, see 8 U S.C. § 1229a(b)(4) (A
("alien shall have the privilege of being represented, at no

expense to the Governnent, by counsel of the alien's choosing who



is authorized to practice in such proceedings.”); 8 US. C. 8§ 1362
(“I'n any renoval proceedi ngs before an immgration judge . . . the
person concerned shall have the privilege of being represented (at
no expense to the Governnent) by such counsel, authorized to
practice in such proceedings, as he shall choose.”); 8 CF.R 8§
240. 3 (“The respondent [in a renoval proceedi ng] may be represented
at the hearing by an attorney or other representative qualified
under 8 CFR part 292.”7), and are protected by the Fifth Anendnent’s

Due Process Cl ause, see Montilla v. INS, 926 F.2d 162, 166 (2d Cr.

1991) .

In order to ensure that an alien is aware of this right,
the notice of appearance sent to the alien to advise of the hearing
“shall advise that the alien: has the privilege of being
represented, at no expense to the Governnent, by counsel of the
alien's choosing, as long as counsel is authorized to practice in
deportation proceedings.” 8 CF.R 8§ 238.1(b)(2)(i).* If the
respondent seeks to be represented, the hearing nay be adj ourned,
because, as the Suprene Court has stated, "a nyopic insistence upon
expedi tiousness in the face of a justifiable request for delay can

render the right to defend with counsel an enpty fornmality." Ungar

1 The prior provision applicable in Mountilla required that,
at the initiation of the hearing, the IJ “advise the respondent of
his right to representation, at no expense to the Governnent, by
counsel of his own choice authorized to practice in the proceedi ngs
and require him to state then and there whether he desires
representation.” 8 CF.R 8 242.16(a) (now reserved).
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v. Sarafite, 376 U S. 575, 589, 84 S.Ct. 841, 849, 11 L.Ed.2d 921

(1964). See also 8 CF.R 8§ 240.6 (“After the commencenent of the
hearing, the immgration judge nay grant a reasonabl e adj our nnent
either at his or her own instance or, for good cause shown, upon

application by the respondent or the Service.”).

Al though in general an alien may waive the right to
counsel only if the record reflects that the alien specifically
i ndi cated that he knowi ngly wi shed to proceed w t hout counsel, see
Montilla, 926 F.2d at 169 (2d G r. 1991), the Second Circuit has
held that the right to counsel is not violated when, after two

adj ournnents, the hearing proceeds w thout counsel, see Hi dal go-

Disla v. INS, 52 F.3d 444 (2d Gir. 1995).

The facts of this case are strikingly simlar tothose in

Hi dal go-Disla, where an alien adjudged deportable alleged a

violation of his statutory right to counsel where, after two
adjournnents and a warning that there wuld be no nore
adj ournnents, the |1J proceeded with the hearing w thout defense

counsel present. 52 F.3d 444. The Hidalgo-Disla Court found that,

because the I J had granted two adj ournnents for retaining counsel,
and advised the alien of his right to counsel at each appearance,
the fact that the hearing finally went forward w thout defense

counsel did not violate the statutory right to counsel. 1d., 52



F.3d at 447. *“If an immgration judge could not proceed with a
hearing, after two adjournments, wthout the alien's express
wai ver,” the Second Crcuit reasoned, “an alien seeking to stave
off deportation would be able to win an infinite nunber of
adj ournnents, and would be better off appearing w thout a | awer

than with one.” 1d.

Under Hi dalgo-Disla, then, although Gutierrez gave no

clear waiver of the right to counsel, the |IJ did not violate

GQutierrez's right to counsel by going forward with the hearing.

[11. IIRIRA Bars GQutierrez fromRelief from Deportation

Finally, CGutierrez alleges that if he had been all owed
nore tinme to prepare, he could have made a stronger show ng of
hardship in support of his application for relief fromdeportation.
However, for the reasons that follow, despite the undoubted
hardship Gutierrez and his famly will suffer if he is deported,

Qutierrez is statutorily ineligible for the relief he seeks.

|1 RIRA provides that resident aliens are deportable if
t hey have been convicted of an aggravated felony, see 8 U.S.C. 8§
1227(a)(2) (A (iii), or of a controlled substance |law, see 8§

1227(a)(2)(B)(i). Section 1101(43)(B) defines an aggravated fel ony
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as including a drug trafficking crine as set forth in 18 U S.C. 8§
924(c), nanely a state conviction for the sale of narcotics that
woul d be subject to federal felony prosecution. GQGutierrez’ s guilty
plea to selling narcotics clearly qualifies as an “aggravated

fel ony” under this standard.

CQutierrez alleges that the 1J inpermssibly applied
IIRIRA"s bar to relief from deportation for aggravated felons to
his case retroactively, and that, because the aggravated felony
took place on January 7, 1997, he should still be eligible for

relief fromdeportation under pre-11R RA | aw.

Several provisions inthe former I NA granted the Attorney
General the discretion to waive deportation, including former |INA
88 212(c) and 212(h). Section 212(c) provided for discretionary
wai ver of deportation for convicted aliens who could prove that
they lived in the United States continuously for at |east 7 years,
had not been convicted of one or nore “aggravated felonies,” and
who had not served a termof five or nore years in prison. See 8
US C 8§ 1182(c)(1994). Former |INA 8 212(h) provided for
di scretionary waiver of deportation for aliens whose deportation
woul d cause undue hardship to remaining famly nenbers. See 8

U S.C. § 1182(h)(1994).
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On April 24, 1996, Congress anended the I NA through the
Antiterrorismand Effective Death Penalty Act (“AEDPA’), Pub.L. No.
104- 132, 110 Stat. 1214 et seq. (1996). Section 440(d) of AEDPA
expanded the kinds of crimnal convictions that would bar an alien
fromseeking 8§ 212(c) relief. Section 440(d) del eted the | anguage
referring to one or nore aggravated felony convictions and

substituted the foll ow ng:

This section shall not apply to an alien who is
deportable by reason of having commtted any crimna
of fense covered in section 241(a)(2)(A(iii), (B), (O

or (D), or any of f ense cover ed by section
241(a)(2) (A (ii) for which both predicate offenses are
covered by section 2419A)(2)(A) (1).

AEPA 8§ 440(d), 110 Stat. at 1277 (codified by I RIRA as I NA § 237,

8 US.C § 1227).

Soon thereafter, on Septenber 30, 1996, Congress again
amended the INA, this time by passing |IR RA | 1 RIRA included
transitional rules, which provided that the Attorney General
retained the discretion to grant relief fromdeportation under | NA
8§ 212(c) as anmended by AEDPA § 440(d) for those aliens who were
already in deportation proceedings prior to April 1, 1997. See
|1 RIRA 8 309(c) (1), 110 Stat. at 3009-625 (stating that nost |1 R RA
amendnents to | NA do not apply to aliens in deportation proceedi ngs

prior to April 1, 1997); St. Cyr, 2000 W. 1234850, at *5.

12



The permanent rul es of Il RIRA, which applied to all other
aliens, repealed INA 8 212(c) relief inits entirety and channel ed
all formerly available nethods of relief into a new procedure
entitled “cancel | ation of renmoval .” See 8 U S. C 8
1229b(A) (3) (1999). This form of relief, set forth in IIRIRA §
304(a), was not avail able to aliens who have been convicted of any
aggravated felony, as that termwas nore broadly defined by Il R RA,
but did restore the possibility of discretionary relief for aliens
who had been found deportable for conmtting two or nore crinmes of

nmoral turpitude. |d.

As renoval proceedings did not begin against Qutierrez
until January of 1999, the permanent rules of IIRIRA clearly apply
to him IlRIRA's permanent rules foreclose the availability of
relief from deportation for aliens such as CGutierrez who have
aggravat ed fel ony convictions entered after IIRIRwent into effect.

See St. Cyr, 2000 W. 1234850, at *12. As such, this Court has no

authority to consider his clains for relief from deportation

formerly avail abl e under the | NA

The harshness of this result under these circunstances i s

attributable to the Congressi onal mandate contained in Il RIRA not

the judgnent of this Court.
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Concl usi on

For the foregoing reasons, the petition is dism ssed.

It is so ordered.

New Yor k, NY

November 1, 2000 ROBERT W SVEET
U. S. D J.
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