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SELYA, Circuit Judge. We are called upon to decide an

i nportant question of first inpression at the appellate |evel:
s the Attorney General of the United States the custodi an of an
alien being held at a federal detention facility (and therefore
a proper respondent to that alien's petition for a wit of
habeas corpus)? We conclude that, as a general rule, the
Attorney General is neither the custodian of such an alien in
the requisite sense nor the proper respondent to a habeas
petition. Since this case falls squarely within that genera
rule, we vacate the district court's nmerits-based opinion,
Vasquez v. Reno, 97 F. Supp. 2d 142 (D. Mass. 2000), and remand
with instructions to dism ss or transfer the petition.
| . BACKGROUND

The essential facts are undisputed. The petitioner,
Franci sco Vasquez, is a citizen of the Dom ni can Republic who
lawfully entered the United States in 1987 and eventually
established a domcile in Massachusetts. In 1993, a
Massachusetts state court found him guilty of know ngly
receiving stolen property, Mass. Gen. Laws ch. 266, 8 60, and
sentenced him to a term of immurenment. Followi ng the
petitioner's release from prison, the Immgration and
Naturalization Service (INS) took steps to deport him on the

basi s of that conviction.



The INS detained the petitioner in Boston and then
transferred him to the Federal Detention Center, Oakdale,
Loui si ana ( FDC- Cakdal e) . Following a hearing, an immgration
judge ordered him returned to the Dom nican Republic. He
appeal ed unsuccessfully to the Board of Inm gration Appeals.

Facing immnent renoval, the petitioner filed an
application for a wit of habeas corpus, 28 U S.C. § 2241, in
the United States District Court for the District of
Massachusetts. He naned as respondents the Attorney General of
the United States, the Comm ssioner of the INS, and the district
director of the INS s Boston office. He did not nanme the
district director having day-to-day control over FDC-Cakdal e,
presumably because that individual is stationed in New Ol eans
and, thus, beyond the reach of the Massachusetts district
court's in personam jurisdiction.

The respondents noved to di sm ss the petition on nyri ad
grounds. The district court found that it had subject matter
jurisdiction to review the renoval order. Vasquez, 97 F. Supp.
2d at 148. It further found that it had personal jurisdiction
over the three naned respondents, that the Attorney General was

the person who had the petitioner "in custody" for habeas



pur poses,! and that venue was properly laid in the District of
Massachusetts. Id. at 149-53. But the court denied on the
nmerits the petitioner's claimthat he was eligible for a waiver
of deportation under a now-repeal ed section of the Immgration
and Nationality Act. 1d. at 154.

On appeal, the petitioner asks us to reverse this
nmerits-based decision. The respondents defend it. As a
threshold matter, however, they assert that we should not reach
the nmerits inasmuch as the I ower court (1) | acked subject matter
jurisdiction, (2) |acked personal jurisdiction over the only
proper respondent (i.e., the [INS official who directly
supervi ses FDC- Cakdal e), and/or (3) |acked proper venue. We
reject the first of these threshold assertions out of hand. See
Mahadeo v. Reno, 226 F.3d 3, 10 (1st Cir. 2000) (holding that
district courts continue to have subject matter jurisdiction in
alien cases wunder 28 U S.C. 8§ 2241, notw thstanding the
enactment of the Illegal Inmmgration Reform and | nm grant
Responsibility Act of 1996 (IIRIRA), Pub. L. No. 104-208, 110

Stat. 3009, 3546 (codified as anended in scattered sections of

The court mde no finding concerning the other two
respondents qua custodi ans. We need not dwell on this om ssion,
however, because it is plain in this instance that neither has
a nore cogent claim to custodian status than the Attorney
General. Consequently, we treat this appeal as if the Attorney
General were the sol e respondent.
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the United States Code)). But we find the respondents' second
assertion persuasive: in our view, the case cannot proceed due
to the petitioner's failure to name his true custodian (the I NS
district director for Louisiana) as the respondent to his
petition. Accordingly, we have no need to nmull the other issues
rai sed by the parties.
1. THE LEGAL LANDSCAPE

Congress has stipulated that a wit of habeas corpus
granted by a district court "shall be directed to the person
havi ng custody of the person detained."” 28 U S.C. 8§ 2243. This
nmeans, of course, that the court issuing the wit nust have
personal jurisdiction over the person who holds the petitioner

i n custody. Braden v. 30th Judicial Circuit Court, 410 U S

484, 495 (1973); United States v. Barrett, 178 F.3d 34, 50 n. 10

(1st Cir. 1999), cert. denied, 120 S. Ct. 1208 (2000); Guerra v.

Meese, 786 F.2d 414, 415 (D.C. Cir. 1986) (per curiam.
Jurisdiction over the custodian is paramunt because "[t]he writ
of habeas corpus does not act upon the prisoner who seeks
relief, but upon the person who holds himin what is alleged to
be unlawful custody."” Braden, 410 U. S. at 494-95.

Al t hough clearly articulating the baseline requirenment
of jurisdiction over the custodian, the Braden Court provided

limted guidance for determ ning the identity of the custodian
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in any given case. O her Supreme Court precedents are equally
inscrutable on this point. The courts of appeal s have been nore
forthcom ng. They have held with echolalic regularity that a
prisoner's proper custodi an for purposes of habeas reviewis the
warden of the facility where he is being held. E.qg.,

Brittinghamv. United States, 982 F.2d 378, 379 (9th Cir. 1992)

(per curiam; Blango v. Thornburgh, 942 F.2d 1487, 1491-92 (10th

Cir. 1991) (per curiam; Brennan v. Cunni ngham 813 F.2d 1, 12

(1st Cir. 1987); Monk v. Secretary of Navy, 793 F.2d 364, 368-69

(D.C. Cir. 1986); Guerra, 786 F.2d at 416; Billiteri v. United

States Bd. of Parole, 541 F.2d 938, 948 (2d Cir. 1976); United

States v. Di Russo, 535 F.2d 673, 676 (1st Cir. 1976); Jones v.
Biddle, 131 F.2d 853, 854 (8th Cir. 1942). The warden is the
proper custodian because he has day-to-day control over the
petitioner and is able to produce the latter before the habeas
court. Blango, 942 F.2d at 1492 n.10; Guerra, 786 F.2d at 416.

In the prisoner context, a nunber of courts have
specifically rejected the argunment that a petitioner's proper
cust odi an for habeas purposes is the Attorney General. E.qg.
Bl ango, 942 F.2d at 1491-92; Sanders v. Bennett, 148 F.2d 19, 20

(D.C. Cir. 1945); Jones, 131 F.2d at 854; Connally v. Reno, 896

F. Supp. 32, 35 (D.D.C. 1995); De Maris v. United States, 187 F.

Supp. 273, 275-76 (S.D. Ind. 1960). These courts reason that
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while the Attorney General is the ultimte overseer of all
federal prisoners, see 18 U S.C. 8 4001(2), she 1is not
responsi bl e for day-to-day prison operations and does not hol d
prisoners in actual physical custody. Consequently, a demand to
produce the body of the prisoner is nmore logically directed to
t he person who does have day-to-day control and actual physical
custody, nanely, the warden.? G ven this solid wall of authority
and the inpeccable logic that supports it, we consider it
settled beyond cavil that when a prisoner petitions for a wit
of habeas corpus under 28 U.S.C. 8§ 2241, he nust nanme as the
respondent the superintendent of the facility in which he is
bei ng hel d.

Notwi t hstanding this wuniform view, the case |aw
concerning the identity of the proper respondent to habeas
petitions brought by detained aliens is nmuch nore sparse and far
| ess coherent. On the only occasion when the question of
whet her the Attorney General is a proper respondent to an alien

habeas petition surfaced in the Suprenme Court, the Justices

adroitly sidestepped it. See Ahrens v. Cark, 335 U S. 188, 193

’These courts al so express under st andabl e concern about the
practical effect of allowng a prisoner to nanme the Attorney
CGeneral as his custodian in a habeas petition. E.g., Sanders,
148 F.2d at 20 (noting that an interpretation of custodian that

woul d open the courts of a given district to all federal
prisoners "is wthout justification either in convenience or
| ogic").
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(1948). In dictum two courts of appeals have addressed — but
st opped short of authoritatively answering —the question.® In
Yi v. Maugans, 24 F.3d 500 (3d Cir. 1994), the Third Circuit
qui ckly dism ssed the idea that the Attorney General m ght be a
proper respondent in an alien habeas case. The court reasoned
that the existence of a power to release cannot definitively
determine the identity of the proper custodian, "[o0]therw se,
the Attorney Ceneral of the United States could be considered
the custodian of every alien and prisoner in custody because
ultimtely she controls the district directors and the prisons.”
Id. at 507. The Second Circuit pondered the problemat greater

| ength, reviewed the argunments pro and con, and mani fested sone

uncertainty as to the answer. See Henderson v. INS, 157 F.3d
106, 124-28 (2d Cir. 1998). In the end, however, the court
determined that it could | eave the conundrum unsolved. 1d. at
128.

Several trial courts have tackled this question, but
their decisions are in considerable disarray. One line of
cases, conceived and nurtured primarily in the Eastern District

of New York, holds that the Attorney General is a proper

SA few years ago, we ourselves issued an unpublished order
t hat touched upon this subject. Alvarez v. Reno, No. 98-1099
(1st Cir. Feb. 6, 1998). That order has no precedential val ue,
see 1st Cir. R 36(b)(2)(F), and we do not discuss it further.
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respondent to an alien habeas petition. This notion had a
nodest beginning. In the sem nal case, the court acknow edged
t he exi stence of "conpelling reasons of policy why the Attorney
General should not normally be regarded as the custodian of a
habeas petitioner." Nwankwo v. Reno, 828 F. Supp. 171, 173-74
(E.D.N. Y. 1993). Wthal, the court remarked the heavy crush of
deportation proceedings in the Western District of Louisiana
(the location of FDC-Oakdale) and fretted that transfer of the
case to that district Ilikely would "deny petitioner any
meani ngf ul habeas corpus relief.” ld. at 174. Wth these
"unusual circunmstances” in mnd, the court crafted an exception

to the general rule and found the Attorney General to be the

proper custodian. |d. at 175.
A few years later, the Nwankwo exception was
transfornmed into a rule of general application. In Myjica v.

Reno, 970 F. Supp. 130 (E.D.N. Y. 1997), the court held squarely
that the Attorney General was the custodian of an alien held in
Loui siana, and thus was a proper respondent to the alien's
habeas petition in the Eastern District of New York. Id. at
166. The court reasoned that the petitioner had several
cust odi ans, and that nothing in the relevant statute, 28 U.S.C.
8§ 2243, required habeas proceedings to be brought against an

i medi at e cust odi an. I d. Because the Attorney General could
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order her subordinates to carry out an order to produce or

rel ease the petitioner, she was an appropriate custodian (and,

t herefore, an appropriate habeas respondent). 1d. at 166-67.
A handful of district courts have reached simlar

results. E.qg., Alcaide-Zelaya v. McElroy, No. 99 Civ. 5102(DC),

2000 W. 1616981, at *4 (S.D.N. Y. Cct. 27, 2000); Pena-Rosario v.

Reno, 83 F. Supp. 2d 349, 362 (E.D.N.Y. 2000); Pottinger .

Reno, 51 F. Supp. 2d 349, 357 (E.D.N.Y. 1999); cf. Arias-

Agranponte v. Commi ssioner of INS, No. 00CIV2412 (RWs), 2000 WL

1059678, at *6-8 (S.D.N. Y. Aug. 1, 2000) (concluding that
Comm ssioner of INS, rather than district director, was the
appropriate custodi an and thus the proper respondent to an alien
habeas petition). Ot hers have been |ess sanguine. E.qg.,
Valdivia v. INS, 80 F. Supp. 2d 326, 333 (D.N.J. 2000)
(implicitly rejecting broad definition of custodian by
transferring alien habeas petition to district in which
petitioner was bei ng detai ned); Ozoanya v. Reno, 968 F. Supp. 1,
8 (D.D.C. 1997) (transferring alien habeas petition to Western
District of Louisiana, so that court would have personal
jurisdiction over petitioner's custodian, INS district director

in Louisiana); Carvaj al es-Cepeda v. Meissner, 966 F. Supp. 207,

208 (S.D.N. Y. 1997) (simlar); Mchael v. INS, 870 F. Supp. 44,

47 (S.D.N. Y. 1994) (ordering transfer to Western District of
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Loui si ana because proper custodi an was not I NS generally but INS

district director in Louisiana); Wang v. Reno, 862 F. Supp. 801,

812-13 (E.D.N. Y. 1994) (distinguishing Nwankwo and rejecting
Attorney General as alien's custodian for habeas purposes);

| henme v. Reno, 819 F. Supp. 1192, 1196 (E.D.N. Y. 1993) (ordering

transfer to Western District of Louisiana because Attorney

General was not proper custodian); Chukwurah v. United States,

813 F. Supp. 161, 168 (E.D.N. Y. 1993) (ordering transfer because

alien's proper custodian was the warden of his detention

facility in Col orado); Peon v. Thornburgh, 765 F. Supp. 155, 156
(S.D.N. Y. 1991) (rejecting contention that Attorney General was
alien's custodian for habeas purposes and transferring petition
accordingly).
[11. ANALYSI S

Agai nst this chiaroscuro backdrop, we turn to the
qguestion of whether an alien detained under the i mm gration | aws
may designate the Attorney General as the respondent to his

habeas petition. In answering this quintessentially |Iegal

guestion, we afford de novo review. See Phoenix v. Matesanz,

189 F.3d 20, 24 (1st Cir. 1999); Sinpson v. Mtesanz, 175 F.3d

200, 205 (1st Cir. 1999), cert. denied, 120 S. Ct. 803 (2000).

We conclude that, as a general rule, he may not.
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In the first place, consistency alnost always is a
virtue in the law — and consistency strongly suggests this
result. In ternms of identifying a proper custodian, there is no
principled distinction between an alien held in a detention
facility awaiting possible deportation and a prisoner held in a
correctional facility awaiting trial or serving a sentence.
Since the case law establishes that the warden of the
penitentiary — not the Attorney General —is the person who
hol ds a prisoner in custody for habeas purposes, it would be not
only illogical but also quixotic to hold that the appropriate
respondent in an alien habeas case is soneone other than the
of ficial having day-to-day control over the facility where the
alien is being detained.

In the second place, the text of 28 U S.C. § 2243

indicates that there is only one proper respondent to a habeas

petition: "The wit . . . shall be directed to the person
having custody of the person detained."” ILd. (enphasis
supplied). Section 2243 does not indicate that a petitioner may
choose fromanong an array of col orabl e custodi ans, and there is
not hi ng about the nature of habeas practice that would justify
a court in stretching the statute's singular |anguage to

enconpass so m schievous an interpretation.
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To cinch matters, the l|one statutory clue to the
identity of the custodian is found in the same statute. The
person to whomthe wit is directed is "required to produce at
the hearing the body of the person detained.” 1d. The
i ndi vi dual best able to produce the body of the person detai ned
is that person's imediate custodian, his "jailor" in the

parl ance of an earlier tine. In re Jackson, 15 Mch. 416, 439

(1867), quoted with approval in Braden, 410 U.S. at 495; accord

Ex parte Endo, 323 U S. 283, 306 (1944). The imredi ate

custodi an rule effectuates section 2243's plain nmeaning and
gives a natural, commopnsense construction to the statute. As an
added bonus, the rule is clear and easily adm nistered. That is
particularly hel pful in the rapidly evolving field of
immgration law, since it affords the courts and the parties a
nmeasure of stability and predictability.

Those who favor treating the Attorney General as the
custodi an of alien habeas petitioners (and, thus, as a proper
respondent to such petitions) nake three countervailing
arguments: (1) unless the Attorney General is deenmed a suitable
custodian (thus permtting litigation of alien habeas petitions
virtually anywhere the petitioner chooses), the backlog of
habeas cases in the Western District of Louisiana wll render

t he habeas renedy nugatory; (2) the case | aw favors a practical,
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rather than a fornulaic, approach to the identity of the
custodian in alien habeas cases; and (3) the Attorney Genera
has a unique role in immgration matters that renders her an
appropriate respondent. None of these argunents carries the
day.

The driving force behind the expandi ng conception of
"custodian" in alien habeas cases seens to be the perception
that the relief provided to petitioners in the Western District

of Louisiana is inadequate because the court there is swanped

with petitions from detainees at FDC- Oakdal e. E.g., Nwankwo,
828 F. Supp. at 174 (expressing concern that "a transfer of the
case to the Western District of Louisiana may deny petitioner
any neani ngful habeas corpus relief"). This perception is not
pulled out of thin air: the Fifth Circuit (which has
jurisdiction over Louisiana and, hence, over FDC- Gakdal e€) not ed
a few years ago, albeit in a different context, that the
"atypi cal and unanti ci pated vol une of habeas petitions . . . is
beyond the capability of the district court to process in a
timely fashion." Enmejulu v. INS, 989 F.2d 771, 772 (5th Cir.
1993). The question, then, is whether an adm ttedly overcrowded
docket justifies expanding the di nensions of a standard | egal

term ("custodian").
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In answering this question, we are aided by an
hi storical parallel. Congress faced a simlar problemin the
1940s, when the nunber of prisoner habeas petitions rose

sharply. See United States v. Hayman, 342 U. S. 205, 212 & n.13

(1952). Because there were relatively few federal
penitentiaries and prisoners were required to bring their
petitions where they were incarcerated, several district courts
were i nundated with habeas filings. 1d. at 213-14 (noting that
certain courts in districts that housed mjor federa
correctional institutions were "required to handl e an i nordinate
nunmber of habeas corpus actions far fromthe scene of the facts,
the homes of the witnesses and the records of the sentencing
court"). Congress responded to this vexing situation by
enacting 28 U.S.C. 8§ 2255, a statute that gave federal prisoners
the option of attacking their convictions collaterally in the
sentencing court.

We find this history instructive. It illustrates that
there are better solutions to burgeoning caseloads than
rewiting the |egal |exicon. | f Congress apprehends that an
overcrowdi ng of the dockets of certain district courts threatens
to interfere with the rights of habeas petitioners, it has

denonstrated an ability to rectify that <condition through
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legislation.% In our view, proceeding in this measured fashion
is far superior to attenpting to resolve the problemof a habeas
overload in the Wstern District of Louisiana by rewiting,
judicially, the time-honored definition of the term"custodian."

A legislative solution is preferable in at |east three
respects. For one thing, allowi ng alien habeas petitioners to
name the Attorney General (over whom all district courts
presumably have personal jurisdiction) as a respondent wll
encourage ranpant forum shopping. The case at hand is a prine
exanpl e. The petitioner's decision to seek habeas relief in
Massachusetts likely was notivated by the fact that the | aw of
the Fifth Circuit is markedly |less favorable to alien habeas
petitioners than the law of the First Circuit.® For another

thing, adopting a broad conception of who qualifies as a

“We recogni ze that the Second Circuit viewed this sequence
of events as mlitating in favor of treating the Attorney
CGeneral as a proper respondent to an alien habeas petition.
Henderson, 157 F.3d at 124-25. It reasoned that the passage of

corrective legislation (section 2255) somehow i ndicates
Congress's preference for a broad conception of custody in the
habeas context. ILd. We respectfully disagree with this
assessnment.

SThe Fifth Circuit has determned that |1 RIRA effectively
revoked the district courts' jurisdiction to entertain habeas
petitions brought by detained aliens pursuant to 28 U S.C. 8§
2241. Max- George v. Reno, 205 F.3d 194, 198 (5th Cir. 2000).
The First Circuit has resolved this question the other way.
Mahadeo, 226 F.3d at 10; Wallace v. Reno, 194 F.3d 279, 285 (1st
Cr. 1999); &ncalves v. Reno, 144 F.3d 110, 133 (1st Cir
1998).

-17-



custodian will mke the litigation of habeas clainms nore
conplex, forcing courts in many cases to undertake fact-
i ntensive analyses of venue and forum non conveniens issues.
Third, and finally, every action has an equal and opposite
reacti on. Thus, although permtting the Attorney GCeneral to
serve as a habeas respondent nay ease the casel oad crunch in the
Western District of Louisiana, it may well clog the dockets in
those districts in which disproportionate nunbers of aliens
reside.

For these reasons, we conclude that the plenitude of
habeas cases pending in the Western District of Louisiana does
not justify departing fromthe clear, well-established principle
t hat the proper respondent to a habeas petition is the i medi ate
custodian of the petitioner's person. Shoul d the situation
reach crisis proportions —and to date, it has not —we are
confident that Congress can craft a suitable legislative
sol uti on.

The next argument for elasticity, in preference to a
set rule, rests upon the faulty premse that the case |aw
reflects an historic receptivity to an expanded definition of
custodian in the alien habeas context. This argunment derives
principally from three cases. We address the first two

together, then turn to the third.
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In the first case, the petitioner was anong those
persons caught up in the ill-advised internnment of Japanese
Americans during the Second World War. The Suprene Court
permtted the District Court for the Northern District of
California to maintain jurisdiction over her habeas petition
even after the governnment moved her to Utah, reasoning that
t here were appropriate respondents (such as the Acting Secretary
of the Interior) still within the jurisdiction of the forum
court. Endo, 323 U. S. at 304-07. Simlarly, in the second
case, the district court was allowed to retain jurisdiction over

a properly-filed habeas petition notwithstanding the INS s

subsequent transfer of the alien to another state. Uni ted
States ex rel. Circella v. Sahli, 216 F.2d 33, 37 (7th Cir.
1954) .

The distinction between these two cases and the case
at bar is transparently clear. In both Endo and Circella, the
petitioners had filed their petitions in the jurisdictions in
whi ch they were being held. In each instance, the appellate
court held that the governnent could not sidetrack a properly-
filed habeas petition by changing the petitioner's place of
detention after the court's jurisdiction had attached. Endo,
323 U.S. at 307; Circella, 216 F.2d at 37. Such cases are at a

consi derable remove from cases like this one, in which the
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petitioner filed for habeas relief in a jurisdiction where
nei ther he nor his imredi ate custodi an was physically present.

The third case inthis trilogy is Strait v. Laird, 406

U.S. 341 (1972). There, an Arny Reserve officer sued in a
California federal court seeking a discharge as a conscientious
obj ector. Ld. at 342. California was his place of habitual
resi dence, the place where he had been conm ssioned, and the
pl ace where hearings on his conscientious objector application
had been held. 1d. at 343. The governnent argued that the case
bel onged in Indiana, where the petitioner's records were kept
under the watchful eye of his nom nal commanding officer. The
Suprene Court upheld the jurisdiction of the California court,
noting that all the petitioner's face-to-face contacts with the
mlitary had occurred in California and that he had never been
to Indiana. |1d. at 344. The Court brushed aside the fiction of
an I ndiana custodi an, according decretory significance to the
fact that the petitioner and the officers with whomhe had dealt

were all in California.® That state of affairs does not obtain

°To be sure, the Court's opinion contains a sweeping
statenment to the effect that "[t]he concepts of 'custody' and
‘custodian' are sufficiently broad to allow us to say that the
commandi ng officer in Indiana, operating through officers in
California . . . is in California for the limted purposes of
habeas corpus jurisdiction.” Strait, 406 U. S. at 345-46. This
statenment, however, is not intended to be a rule of genera
application, but, rather, to explain the fact-specific hol ding
in the case itself —a case in which the petitioner had never

-20-



here. The petitioner's renmoval proceedi ngs were conducted in
Loui siana and he is being held in custody there.

To sumup, this trilogy of cases sinply does not give
alegitimate judicial inprimatur to a freewheeling definition of
"cust odi an" such as the petitioner chanpions. At nost, the
three decisions represent idiosyncratic responses to highly
unusual facts. They cannot plausibly be read, singly or in
conbi nation, to consign to the scrap heap the substantial body
of well-reasoned authority hol ding that a detai nee must nane his
i mredi at e custodi an as the respondent to a habeas petition.

The final argunent in favor of the Attorney General as
a proper respondent to an alien habeas petition relates to her
unique role inimmgration matters. Congress has desi gnated the
Attorney General as the steward of alien detainees, see 8 U. S. C
8§ 1226(c)(1), and she obviously has the power to produce the
body of any alien held in custody. She is the ultimte
adm ni strative deci sionmaker as to matters regarding the INS. 8
US C 8§ 1103(a)(1). Furthernmore, she has considerable
di scretion over the detention and renoval of aliens. See 8

U.S.C. 88 1226(e), 1227(a), 1229b(a).

been nor ever been "assigned to be" in the state where his
"nom nal custodian”" was stationed, id. at 344-45.
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Despite these inportant responsibilities, we are not
persuaded by the petitioner's position. The Attorney General's
role with regard to aliens is not materially different from her
role with regard to prisoners —at |east not different enough to
justify a rule that she is the custodian of aliens, but not
prisoners, for habeas purposes. After all, the Attorney General
is the designated custodian of prisoners to nmuch the sanme extent
as she is the designated custodi an of aliens. Conpare 18 U.S.C.
8§ 4001(2) with 8 U . S.C. 8§ 1226(c)(1). And just as she has the
ultimate authority to produce the body of an alien, she has the
ultimate authority to produce the body of a prisoner.

That ends the matter. Havi ng assayed the argunents
advanced for the proposition that the Attorney General is the
proper respondent in alien habeas cases, we find no conpelling
reason for supporting such a rule. Moreover, we can discern no
principled basis for adopting a different, nore expansive
meani ng of the word "custodian” in the immgration context as
opposed to the prisoner context. Accordingly, we hold that an
alien who seeks a wit of habeas corpus contesting the legality
of his detention by the INS normally nust nanme as the respondent
hi s i mmedi ate custodian, that is, the individual having day-to-

day control over the facility in which he is being detained.
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We say "nornmally" because we can envision that there
may be extraordinary circunstances in which the Attorney Gener al
appropriately m ght be named as the respondent to an alien
habeas petition. Perhaps the best reported exanpl e i s Denjanj uk
v. Meese, 784 F.2d 1114, 1116 (D.C. Cir. 1986), in which the
court concluded that the Attorney General was a proper
respondent when the habeas petitioner, a suspected Nazi war
crimnal facing extradition, was being detained in an
undi scl osed | ocati on. Anot her exanple of an extraordinary
circunstance m ght be a case in which the INS spirited an alien
from one site to another in an attenpt to manipulate
jurisdiction. Here, however, the petitioner has neither
mar shal ed facts suggesting furtiveness nor made a show ng of the

el ements necessary to denonstrate bad faith. See generally

Costa v. INS, __ F.3d __, ___ (1st Cir. 2000) [No. 99-2357,

slip op. at 13-14] (discussing those el enents).

In all events, we need not scul pt the contours of this
narrow exception here. It suffices to say that the record
contains no hint of anything that mght qualify as an
extraordi nary circunstance. Certainly, the fact that the
petitioner mnust bring his habeas case in Louisiana is not
extraordi nary. Congress has explicitly provided that

noncrim nal aliens nmust seek revi ew of deportation orders in the
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court of appeals for the judicial <circuit in whhich the
| mmi gration Court conducted the underlying proceedings. 8
US C 8§ 1252(b)(2). In light of this provision, it would be
bi zarre —and manifestly unfair to noncrimnal aliens —to use
an "extraordinary circunmstance" exception to allow crimnal
aliens routinely to bring habeas petitions in a jurisdiction
unconnected with the forum in which the question of
deportability was initially litigated. In a related vein, we
categorically reject the petitioner's suggestion that the nore
favorable legal climte prevailing in the First Circuit
constitutes an extraordinary circunstance. We would be
pronoting a peculiarly opportunistic type of forumshoppi ng were

we to rule that it did.

| V.  CONCLUSI ON

We need go no further. Because the petitioner did not
direct his habeas petition "to the person having custody of the
person detained,"” 28 U . S.C. 8§ 2243, the district court ought not
to have acted on the nerits. Hence, we vacate the | ower court's
deci sion and remand for the entry of an order either dism ssing
the petition without prejudice for failure to nanme the proper
respondent or transferring it to the Wstern District of

Loui si ana, as the court sees fit.
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is so ordered.
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