nttp:/mww.ilw.com / ates Court of Appeals
ur the First Circuit

PROVIDED BY
The leading
immigration
LWICOM faw publisher

No. 00-2585
RASAC OLUFEM OPERE,
Petitioner,
V.
UNI TED STATES | MM GRATI ON AND NATURALI ZATI ON SERVI CE,

Respondent .

PETI TI ON FOR REVI EW OF AN ORDER

OF THE BOARD OF | MM GRATI ON APPEALS

Bef or e

Torruella, Circuit Judge,

G bson,” Senior Circuit Judge,

and Lipez, Circuit Judge.

Joseph F. Dugan, on brief for petitioner.

Nel da C. Reyna, with whomStuart E. Schiffer, Acting Assi stant
Attorney General andDavid V. Bernal , Assistant Director, were on bri ef
for respondent.

Oct ober 2, 2001

*

Hon. John R G bson, of the Eighth Circuit, sitting by designation.






TORRUELLA, Circuit Judge. Rasac Qufem Qpere, anative and

citizenof Nigeria, was admttedto the United States on Novenber 13,
1982 as a noni nm grant visitor with authorizationtoremaininthe
country until Novenber 30, 1982. Having remainedinthe United States
beyond t he aut hori zed dat e, Opere was gi ven an Order to Show Cause
("OSC"') by the INS on April 14, 1994 and was charged as being
deportabl e pursuant to I mm gration and Nationality Act ("I NA") 8§
211(a)(1)(B), 8 U.S.C. §1251(a)(1)(B) (current versionat 8U S.C. §
1227(a)(1)(B)). Inthe deportation proceedi ngs before aninmgration
judge, Opere admtted all allegations containedinthe OSCand conceded
deportability. For relief from deportation, Opere applied for
suspensi on of deportation and sought voluntary departure and
term nation of proceedings. Theinmgration judge deniedtherelief,
finding that because he had previously lied under oath to an
imm gration official during a green card interview, Opere was
statutorily precluded fromdenonstrati ng good noral character as
requi red for a suspensi on of deportation. The Board of I nm gration
Appeal s ("Board") upheld the i nm gration judge's decision, andthis
appeal foll owed.
EACTS

On June 7, 1993, Opere narried Al ana Rose, a United St ates

citizen. By Decenber of that year, they were separated and not |iving

together: Qperewas living at 53 Pine Street and Alanawas livingw th

- 3-



her sister. On Decenber 27, 1993, Alanafiled a Petition for Alien
Rel ative, commonly referredto as a "green card,"” for Opere based on
their marri age. Al ana and Opere were i ntervi ewed under oath, toget her
and i ndi vidual |y, on February 28, 1994 by Imm gration O ficer H ggi ns.
During that i nterview, Qpere and Al ana each tol d H ggi ns that they were
living together at 53 Pine Street. Al ana, however, | ater recanted and,
on February 28, 1994, withdrewthe green card petition onthe basis
t hat she and Opere were i n fact separat ed as of Decenber 1993. The INS
subsequently denied the petition.

Duri ng hi s deportation proceedi ng before the inm gration
judge, Opere testified about his marriage intervieww th Oficer
Hi ggins. Operetestifiedthat at the begi nning of theinterview, he
was pl aced under oat h. Wen asked by counsel for the governnent why he
had fal sely testifiedthat he and Al ana were |iving toget her, Opere
stated, "I was afraid | want everything to work together, and | knowi f
| tell himwe were not |iving together, I don't knowwhat he i s goi ng
to--11lied." Counsel for the governnent then asked whet her he | i ed
because he t hought Hi ggi ns woul d deny the green card i f he knewt hat
Opere and his wife were not |living together. Opere answered, "Yes."

I n a deci sion dated July 20, 1995, the i nm gration judge
found Opere deportable as charged, denied his application for
suspensi on of deportation and his request for term nation of

proceedi ngs and vol untary departure, and ordered hi mdeported to
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Ni geria. Inevaluatingthe requirenments under the I NAfor suspension
of deportation, theinmmgrationjudge found that Opere had establi shed
seven years of continuous physical presence, but was unable to
denonstrate that he was a person of good noral character and t hat
deportationwouldresult inextrenme hardshipto either hinself or his
estranged wife. Wth respect to her determ nati on regardi ng good nor al
character inparticular,!the judge found that Opere was statutorily
precluded under INA 8 101(f) (6) from receiving suspension of
deportati on proceedi ngs because he li ed under oathto anim gration
officer during the tinme periodin whichhe was requiredto denonstrate
good noral character.

Oper e appeal ed the i mm gration judge's decisionto the Board
on July 24, 1995. 1In his appeal, Opere argued t hat he di d not provide
false testimony within the nmeaning of 8§ 101(f)(6) because he
effectively "recanted" the untruthful testinony when hisw fe admtted
t hat t hey were not residi ng toget her and because the testinony itself
was not material. The Board rejected both of these argunents onthe
grounds that it was Opere's wi fe, not Opere, that had recanted t hat
fal se testi nony and that §8 101(f) (6) does not i npose a materiality
requi rement. The Board consi dered Opere's adm ssionthat heliedto
the immgration of fi cer because he was afrai d that his green card woul d

be deni ed and found that Qpere "pl ai nly had t he subj ecti ve belief that

1 The decision on this ground is the only issue presented on appeal.
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his fal se statement would assist himin obtaining immgration
benefits." The Board t hus concl uded t hat Opere was statutorily barred

by 8 101(f)(6) fromestablishingthat he was a person of good nor al

character and dism ssed his appeal for a suspension of deportation.?

DI SCUSSI ON

The lawinthis caseis straightforward. The granting of an
application for suspensi on of deportation under the INArequires a
finding of statutory eligibility as well as an exerci se of agency

discretion. Bernal-Vallejo v. INS 195 F. 3d 56, 60-61 (1st Cir. 1999).

An alienis statutorily eligiblefor deportationif he: (1) has been
physically present inthe United States for a conti nuous period of not
| ess than seven years i medi ately precedi ng the application for
suspension; (2) is aperson of "good noral character”; and (3) is "a
per son whose deportati on woul d, i nthe opinion of the Attorney general,
result inextrene hardshiptothe alienor to her spouse, parent, or
child, whois acitizen of the United States or an alien lawfully
admtted for permanent residence.” |INA 8§ 244(a)(1), 8 U S.C. 8§
1254(a) (1) (repeal ed 1996).3% Section 101(f) of the Act, in turn,
identifies eight categories of conduct that render an individual per se

| acki ng i n good noral character. Because a deci sionto deny suspensi on

2 The Board sustained Opere's appeal for voluntary departure.

8 Though repeal ed, this provisionstill appliestothis case. See
Bernal -Vall ejo, 195 F.3d at 60 n. 1.
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of deportation onthese grounds is a non-di scretionary question of
fact, wereviewit for "substantial evidence." Under this standard,
t he Board' s determ nati on "nust be upheldif 'supported by reasonabl e,
substanti al and probative evidence on the record considered as a

whol e."" Mendes v. INS, 197 F. 3d 6, 13 (1st Cir. 1999) (citinglNSv.

El i as- Zacarias, 502 U. S. 478, 481 (1992)).

Here, the inmmgration judge found Opere statutorily
i neligiblefor suspension of deportation based on 8 101(f)(6). This
cat egory provides that:

No person shall be regarded as, or found to be,

a person of good noral character who, duringthe

period for which good noral character is to be

established, is, or was . . . one who has gi ven

fal se testinony for the purpose of obtaining any
i mm gration benefits.

| NA 8§ 101(f)(6), 8 U. S.C. 1101(f)(6). "Testinony," for purposes of §

101(f)(6), includes any statenment made under oath. Kungys v. United

States, 485 U. S. 759, 781 (1988). If an individual makes such
statenments with the "subjective intent of obtaining immgration
benefits,"” he or sheis statutorily precluded fromestabli shing good
noral character under this provision. 1d.

Qper e does not contest that his marriage i ntervi ewtook pl ace
withintherel evant time period, nanely, seven years. |nhistestinony
before the i nm gration judge, noreover, Opere testifiedthat he was

pl aced under oath at the begi nning of that interview, that helied



about his living arrangenents, and t hat he did so out of fear that if
he told the truth, he woul d be deni ed a green card. Opere argues, as
he di d bel ow, that the governnent failedto establishthat his fal se
testinony was material. However, as the Board correctly concl uded, 8§
101(f)(6) inmposes no materiality requirenent. 1d. at 779-80. Rather,
t he provi si on "denom nates a person to be of bad noral character on
account of having told even the nost immterial of lies with the
subj ective intent of obtaininginmmagrationor naturalization benefits.”
Id. Accordingly, we believethereis sufficient evidenceintherecord
to uphold the Board's determ nation that Opere was statutorily
i neligi bl e fromestablishing good noral character for a suspensi on of
deportati on.

Opere rai ses two addi ti onal argunents on appeal . First,
Qpere states that the governnent of fered no evi dence est abl i shi ng t hat
he was actual | y under oath when helied. He alsoclains that helied
because he was surprised by Oficer Hggins' confrontation, not because
he believed that it woul d enhance hi s chances of securing a green card.
Inadditionto contradicting his own testinony before theimmgration
j udge, these argunents were never raised before the Board. They are
consequent |y wai ved for failure to exhaust adm ni strative renedi es.

See Bernal -Vallejo, 195 F. 3d at 64.

The decision of the Board is affirned.



