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OPINION
WARDLAW, Circuit Judge:

Roberto Echavarria-Escobar ("Echavarria") appeals his
sentence of 46 months imprisonment for illegal reentry into
the United States following deportation and an aggravated fel-
ony conviction, in violation of 8 U.S.C. § 1326(a). He chal-
lenges the increase of his sentence by 16 levels pursuant to
United States Sentencing Guideline ("U.S.S.G.") § 2L1.2(b)
(1)(A), contending that because his prior theft offense sen-
tence was suspended, it did not constitute an aggravated fel-
ony. We disagree. Like every other circuit court that has
considered this question, we conclude that imposition of a
sentence meeting the requirements of 8 U.S.C. § 1101(a)(43),
even if later suspended, satisfies the requirements of 8 U.S.C.
§ 1326(b)(2). We also reject Echavarria's argument that the
district court violated Apprendi v. New Jersey , 530 U.S. 466
(2000), by enhancing his sentence 16 levels without charging
his previous aggravated felony in the indictment. We have
jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm.

|. BACKGROUND

On April 15, 1999, Echavarriawas convicted of the felony
offense of theft, in violation of Nevada Revised Statute
("NRS") 205.0832 and sentenced to aterm of imprisonment
of 12 to 32 months. His sentence was later suspended, and he
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was placed on probation not to exceed 36 months. Because
Echavarriais not a citizen of the United States, he was
detained by the United States Immigration and Naturalization
Service ("INS") following thisfelony conviction. He was
deported to El Salvador on November 22, 1999.

On May 21, 2000, Echavarriawas arrested in Reno,
Nevada. Four days later, INS agents encountered Echavarria
at the Washoe County Jail while conducting aroutine jail
inspection. During a June 3, 2000 interview, Echavarria
admitted having been previously deported on November 22,
1999. He aso admitted that he illegally entered the United
States near Nogales, Arizona on May 16, 2000.

On June 14, 2000, the Federa Grand Jury in Reno, Nevada
returned a single-count indictment against Echavarria. The
indictment charged Echavarriawith Illegal Reentry of a
Deported or Removed Alien, in violation of 8 U.S.C.§ 1326.
The indictment did not charge a prior aggravated felony con-
viction.

Echavarria appeared in the United States District Court for
Nevada on August 16, 2000, at which time he pleaded guilty
to the single-count indictment. Before accepting Echavarrias
guilty plea, the judge explained that if the court, during sen-
tencing, were to find that Echavarria committed an aggravated
felony, his sentence would be enhanced 16 levels pursuant to
U.S.S.G. §2L1.2(b)(1)(A). Finding that Echavarria's guilty
pleawas voluntary and intelligent, the district court accepted
the guilty plea and set sentencing for November 16, 2000.

Before sentencing, Echavarria made two objections to the
findings set forth in the Presentence Report ("PSR"): (1) that
he had neither been charged with, nor admitted, the existence
of aprior aggravated felony; and (2) that pursuant to
Apprendi, the statutory maximum sentence for his offense
should be two years rather than twenty years. At sentencing,
Echavarria abandoned his first objection, conceding that "the
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Government ha[d] met its burden with respect to the convic-
tion for purposes of sentencing” and also that"[t] he certified
copy of the convictionthat . . . was supplied . . . establishe[d]
itsvalidity for purposes of sentencing.” The district court
overruled Echavarria's Apprendi objection, finding that "Ap-
prendi did not apply to the facts of this case.”

Beginning with a base offense level 8 as recommended in

the PSR, the district court increased it by 16 levels, finding
that Echavarria had committed a prior aggravated felony for
theft. The court then decreased the offense level by three for
acceptance of responsibility, and found that 21 was the correct
offense level. The court further found a crimina history cate-
gory of 111 based on afour point total, which placed Echavar-
riain a46-57 month range. The court sentenced him to aterm
of incarceration of 46 months, 3 years supervised release, and
assessed a $100 fine. Although the original judgment and con-
viction stated a conviction for asingle count in violation of

8 U.S.C. §1326(a) and (b)(2), we permitted the partiesto file
an amended Judgment and Conviction, which does not refer-
ence 8 U.S.C. 8 1326(b)(2). See United Statesv. Rivera-
Sanchez, 222 F.3d 1057, 1062 (9th Cir. 2000) ( Judgment and
Conviction should only reflect aviolation of 8 U.S.C.

§ 1326(a)).

1. PRIOR AGGRAVATED FELONY
A. Waiver

Echavarria argues for the first time on appeal that the sen-
tence imposed for his Nevada state theft offense cannot con-
stitute an aggravated felony for purposes of enhancing his
present sentence under 8 U.S.C. § 1326(b)(2), because that
sentence was suspended. Generally, we do not consider issues
raised for the first time on appeal. Bolker v. Comm'r, 760

F.2d 1039, 1042 (9th Cir. 1985). There are, however, four
exceptions to thisrule, where: (1) there are exceptional cir-
cumstances why the issue was not raised in the trial court; (2)
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new issues have become relevant while the appeal was pend-
ing because of change in the law; (3) the issue presented is
purely one of law and the opposing party will suffer no preju-
dice as aresult of thefailureto raisetheissuein thetria
court; or (4) plain error has occurred and injustice might oth-
erwise result. United States v. Robertson, 52 F.3d 789, 791
(9th Cir. 1994).

Conceding that he failed to raise thisissue before the dis-

trict court, Echavarria argues that the third exception applies
because the district court erred in interpreting the words used
in the sentencing guidelines and statutes. We agree that this
exception applies. Because "[d] district court's construction
and interpretation of the Sentencing Guidelines are legal
determinations,” United Statesv. MacDonald , 992 F.2d 967,
970 (9th Cir. 1993), we will review Echavarrias claim of sen-
tencing error, notwithstanding his earlier failure to raiseiit.

B. Aggravated Felony

Echavarria clams that because the 1996 amendments to the
United States Code ("U.S.C."), codified at Omnibus Consoli-
dated Appropriations Act of 1997, Pub.L. 104-208, Div. C,
§ 321(a), 110 Stat. 3009-628, 1996 HR 3610 (September 30,
1996), omitted language referring to suspension of imprison-
ment, in 8 U.S.C. § 1101(a)(43), the Sentencing Guidelines
exclusive reference to 1101(a)(43) for the definition of "ag-
gravated felony" now means that the government must prove
that the defendant actually served a sentence of imprisonment
of at least one year. See Note 1 of the Application notes to
U.S.S.G. 8 2L1.2. Hefinds further support for his argument
in the fact that the Application Notes to the U.S.S.G. under

§ 2L.1.2 were amended after the 1996 Amendments to the
Immigration Code, see Guideline Manual, Appendix C,
Amendment 562, yet Note 1 of the Application Notes to
U.SS.G. §2L1.2refersonly to 8 U.S.C. § 1101(a)(43). Thus,
Echavarria contends that when determining whether a defen-
dant committed an aggravated felony as defined under
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U.S.S.G. § 2L.1.2, asuspended sentence should not be consid-
ered part of the required term of imprisonment. We disagree.

The commentary to the sentencing guideline at issue in this
case, U.SS.G. §2L.1.2, states that for purposes of the guide-
line an aggravated felony is defined at 8 U.S.C.§ 1101(a)(43).
Before the 1996 amendments, an aggravated felony was
defined in 8 U.S.C. 8 1101(8)(43)(G) (1995), as "atheft
offense (including receipt of stolen property) or burglary
offense for which the term of imprisonment imposed (regard-
less of any suspension of such imprisonment) isat least 5
years." The 1996 amendments changed the definition pro-
vided in 8§ 1101(a)(43)(G) to read "atheft offense (including
receipt of stolen property) or burglary offense for which the
term of imprisonment [sic] at least one year. " The former par-
enthetical discussing suspension of imprisonment was moved
to 8§ 1101(a)(48)(B), which provides that "[a]ny reference [in
§ 1101(a)] to aterm of imprisonment or a sentence with
respect to an offense is deemed to include the period of incar-
ceration or confinement ordered by a court of law regardless
of any suspension of the imposition or execution of that
imprisonment or sentence in whole or in part.”

It is plain to us that when Congress moved the paren-

thetical discussing suspended sentences from § 1101(a)
(43)(G) to § 1101(a)(48)(B), it did not intend to change the
sentence imposition requirement, but rather intended to
broaden the category of aiens deportable under 8 U.S.C.

8 1326. As the Supreme Court recently explained, "[w]hile
the term, [aggravated felony,] has always been defined expan-
sively, it was broadened substantialy by IIRIRA. For exam-
ple, as amended by that statute, the term includes all
convictions for theft or burglary for which aterm of imprison-
ment of at least one year isimposed (as opposed to five years
pre-lIRIRA) ... ." INSv. &. Cyr, 121 S.Ct. 2271, 2276 n. 4
(2001). This conclusion is supported by the Conference
Report on the Illega Immigration Reform and Immigrant
Responsibility Act of 1996, see 142 Cong. Rec. H10841-02
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(September 24, 1996) ("[T]he purpose of the amendmentsto
the INA was to improve deterrence of illegal immigration to
the United States. . . by reforming exclusion and deportation
law and procedures.”), and the statements contained in the
Congressional Record, see Senate Proceedings and Debates of
the 104th Congress, Second Session, 142 Cong. Rec. S11886-
01 (Sept. 30, 1996) (The 1996 Amendments "broaden[ ] the
definition of “aggravated felony' to include a much greater
number of crimes than previously werein this category. It
would include, for example, certain crimes for which aterm
of imprisonment imposed is one year (previously thiswasfive
years)."); see also Congressiona Record -- Senate Proceed-
ings and Debates of the 104th Congress, Second Session, 142
Cong. Rec. S11838-01 (Sept. 30, 1996) (The 1996 amend-
ments to the INA "broaden[ ] the definition of “aggravated
felony' for purposes of our immigration laws, even beyond

the new Terrorism Act, to include [a] decrease in theimpris-
onment threshold for theft, . . . from 5 yearsto 1 year.").

Both the Eleventh Circuit and the Third Circuit have sug-
gested that Congress did not intend to require actual service
of asentence. The Eleventh Circuit stated: "We agree with the
Third Circuit's reading of § 1101(a)(43)(G) and its reasoning
and hold that an aggravated felony is defined by the sentence
actually imposed. United States v. Guzman-Bera, 216 F.3d
1019, 1020 (11th Cir. 2000) (emphasis added); see also id.
("The[Third Circuit] reasoned that . . . there was no evidence
that Congress intended to depart from its prior position that an
aggravated felony is determined by the imposed imprison-
ment") (citing United Statesv. Graham , 169 F.3d 787, 790
(3d Cir.), cert. denied, 528 U.S. 845 (1999)) (emphasis
added).

In addition, although we have previoudy left unad-

dressed whether a suspended sentence meets the aggravated
felony requirement of § 1101(a)(43), see Alberto-Gonzalez v.
INS, 215 F.3d 906, 909 n. 7 (9th Cir. 2000) (declining to
"consider . . . whether a suspended portion of a sentence
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should be considered part of the “term of imprisonment.' "),
our colleaguesin the First, Second, Third, Fifth, Eighth,
Tenth, and Eleventh circuits have been uniform in their con-
sideration of thisissue. Each has held that whether a defen-
dant's sentence was suspended isimmaterial when
determining whether a suspended sentence meets the aggra-
vated felony requirements of § 1101(a)(43). See, e.q., United
States v. Christopher, 239 F.3d 1191, 1194 (11th Cir. 2001)
(The defendant's theft offense constituted an "aggravated fel-
ony" because "[t]he state court sentenced[defendant] to 12
months incarceration on his theft offense. Since the sentence
imposed is the controlling factor, [defendant's | theft offense
qualifies as an "aggravated felony.' The fact that the state
court suspended his sentenceisirrelevant."); Sousav. INS,
226 F.3d 28, 33 n. 4 (1t Cir. 2000) ("The fact that [the defen-
dant's] sentence was initialy suspended does not matter”
because he was sentenced by a court of law to a'crime of
violence" of more than one year. Thus, the defendant's crime
constituted an aggravated felony for sentencing purposes.);
United States v. Pacheco, 225 F.3d 148, 154 (2d Cir. 2000)
("[1t isimmateria that [the defendant's ] sentence was sus-
pended” in determining, for purposes of sentencing a defen-
dant for illegal reentry, whether a prior offense has aterm of
imprisonment of at least one year.), cert. denied, 121 S.Ct.
2246 (2001); United States v. Marquez-Gallegos, 217 F.3d
1267, 1270 (10th Cir.) ("[T]he fact that[the defendant's]
three-year sentence was suspended isirrelevant” in determin-
ing, for purposes of sentencing a defendant for illegal reentry,
whether aprior offense has aterm of imprisonment of at least
one year), cert. denied, 121 S.Ct. 246 (2000); Lopez-Eliasv.
Reno, 209 F.3d 788, 791 (5th Cir. 2000) ("That [defendant's]
four-year sentence was suspended is of no significance, for
IIRIRA makes plain that "[a]ny reference to aterm of impris-
onment or a sentence with respect to an offense is deemed to
include the period of incarceration or confinement ordered by
acourt of law regardless of any suspension of the imposition
or execution of that imprisonment or sentence in whole or in
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part.' " (citation omitted)), cert. denied , 121 S.Ct. 757 (2001);
U.S. v. Tejeda-Perez, 199 F.3d 981, 982 (8th Cir. 1999) ("A
conviction is an aggravated felony within the meaning of
§2L1.2 if the defendant receives a sentence of at least one
year, even if the sentence is suspended.”); Graham, 169 F.3d
at 790-91 (3d Cir. 1999) (Because the former statute defined
aggravated felony as "atheft offense. . . for which the term

of imprisonment imposed (regardless of any suspension of
such imprisonment) is at least five years' and because Con-
gress, when amending the statute, did not intend to change the
sentence imposition requirement, but, instead, ssimply lowered
the penalty required to make a theft violation an aggravated
felony from five years to one year, the court should look at
the sentence imposed rather than the sentence authorized.
(ateration in origina)); United States v. Banda-Zamora, 178
F.3d 728, 730 (5th Cir. 1999) (relying on 8 U.S.C.

§ 1101(a)(48)(B) in holding that when a court orders a period
of incarceration and then suspends it, the conviction isan
aggravated felony). We find ourselves in agreement with each
of the other circuits that has concluded that a sentence that has
been imposed, and subsequently suspended, constitutes an
aggravated felony under 8 U.S.C. § 1101(a)(43). Furthermore,
we hold that the reference to 8 U.S.C. § 1101(a)(43) in the
commentary to U.S.S.G. § 2L 1.2 not only incorporates

8 1101(a)(43)'s definition of aggravated felony, but also 8
U.S.C. § 1101(a)(48)(B)'s unambiguous supplement to that
definition.

This interpretation provides consistency between 8 U.S.C.

§ 1326(b)(2), which authorizes sentencing enhancements
when a defendant has a prior conviction for an aggravated fel-
ony, and the Sentencing Guideline, which actually provides
for these enhancements. Both provisions use the term”aggra-
vated felony," and the Guideline Commentary's reference

only to the statute makes clear the intention that the term
should have the same meaning for purposes of the Guideline
asit does for purposes of the statute. If the Guideline con-
tained any indication that its use of the term "aggravated felo-
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ny" was intended to be more limited for purposes of the
Guideline, then Echavarrids arguments possibly would have
merit. But absent any indication at all to the contrary, we hold
that the Guideline's incorporation of the term "aggravated fel-
ony" asdefined at 8 U.S.C. § 1101(a)(43) references that pro-
vision asit is understood when the statute isread in its

entirety.

Echavarriaalso citesto U.S.S.G. § 4A1.2, Application Note
2 to support his argument that a defendant must actually serve
aperiod of imprisonment on a sentence to qualify as a sen-
tence of imprisonment. This argument misapprehends

8§ 4A1.2. Because "[g]ection 4A1.2(b) defines “sentence of
imprisonment,’ rather than “term of imprisonment,’ and the
definition isfor the purpose of computing a defendant's crim-
ina history category, . .. U.S.C. 8§ 1101(a)(48)(B), not
U.S.S.G. 84A1.2(b) applies for the purposes of defining
“term of imprisonment' in U.S.S.G. 8§ 2L.1.2. " Tejeda-Perez,
199 F.3d at 982; see also United Statesv. McKenzie, 193 F.3d
740, 742 (3d Cir. 1999) (same); United States v. Chavez-
Vaenzuela, 170 F.3d 1038, 1039 (10th Cir. 1999) (same).

Therefore, we conclude that imposition of a one year
sentence, even if later suspended, satisfies the requirements
under 8 U.S.C. § 1326(b)(2).

I1l. APPRENDI

Echavarria also challenges his sentence under Apprendi v.
New Jersey, 530 U.S. 466 (2000), arguing that the fact of his
prior conviction is an element of the offense of illegal reentry
under 8 U.S.C. 8§ 1326 that must be charged in the indictment.
Thus, Echavarria claims that the district court committed
reversible error by enhancing his sentence 16 levels under
U.S.S.G. 82L1.2(b)(1)(A).

Echavarria's argument is foreclosed by our decision in
United States v. Pacheco-Zepeda, 234 F.3d 411, 414 (9th Cir.
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2000) ("Apprendi . . . preserved the specific holding of
Almendarez Torres" because Apprendi specifically excluded
"fact[s] of prior conviction" from its holding), cert. denied,
121 S.Ct. 1503 (2001); see adso United States v. Fresnares-
Torres, 235 F.3d 481 (9th Cir. 2000) ("[T]he subsection
increasing the penalty for previous deportation following con-
viction for an aggravated fel ony--was a mere penalty provi-
sion for recidivist behavior and did not define a separate
offense."), cert. denied, 121 S.Ct. 1503 (2001).

Echavarria aso attemptsto limit Pacheco-Zepeda 's holding
to only those defendants who fail to challenge the accuracy of
the prior conviction. This argument runs contrary to the plain
language of Pacheco-Zepeda. There we stated that " Apprendi
held that all prior convictions -- not just those admitted on
the record --were exempt from Apprendi's general rule and,
under Almendarez-Torres, may continue to be treated as sen-
tencing factors.” Pacheco-Zepeda, 234 F.3d at 415 (emphasis
inoriginal); see also United States v. Arellano-Rivera, 244
F.3d 1119, 1127 (9th Cir. 2001) (" "Although Apprendi does
refer to the fact that the defendant in Almendarez-Torres did
not challenge the accuracy of his prior convictions, nowhere
does Apprendi limit Almendarez-Torres to cases where a
defendant admits prior aggravated felony convictions on the
record.' " (alteration in original) (citation omitted)).

Finally, Echavarria suggests that we can overrule or should
ignore Supreme Court precedent because Justice Thomas, the
fifth vote in Almendarez-Torres, has since stated that he had
erred in joining the mgjority in Almendarez-Torres. See
Apprendi, 530 U.S. at 520-21 (Thomas, J., concurring). Aswe
noted in Pacheco-Zepeda, we cannot ignore controlling
Supreme Court authority based on speculation asto the possi-
bly evolving individual views of the Supreme Court Justices.
See Pacheco-Zepeda, 234 F.3d at 414 (holding that although
Almendarez-Torres may be overruled, "[u]nless and until
Almendarez-Torres is overruled by the Supreme Court, we
must follow it"); see also Agostini v. Felton , 521 U.S. 203,
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237 (1997) (directing appellate courtsto " “leav[e] to this
Court the prerogative of overruling its own decisions " (cita-
tion omitted)).

We hold, therefore, that the district court's enhancement
pursuant to U.S.S.G. § 2L.1.2(b)(1)(A) did not violate

Apprendi.
[V.CONCLUSION

Because Echavarria was sentenced to more than 12

months for his prior aggravated felony, though the sentence
was later suspended, and because Pacheco-Zepeda forecloses
Echavarria's Apprendi argument, the decision of the district
court is AFFIRMED.

14762



