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| VANl A MARI A COUTQ,

Def endant .

DECI SI ON & ORDER
McAvoy, D.J.:

Def endant lvania Maria Couto (Couto) was charged as part of a
thirty-four count indictment involving nunerous individuals in a
schenme of trading noney or drugs for Greencards. Couto pled guilty
to one count of the indictnment, bribery of a public official in
violation of 18 U S.C. 8§ 201(b)(1)(A & (2). She now noves
pursuant to Fed. R Cim P. 32(e) to withdraw her plea. Follow ng
a Decision and Order dated Novenber 1, 2001, this Court held an
evidentiary hearing to allow Defendant to put forward evi dence
regardi ng her clains.

Couto asserts that she was m sled by her fornmer counsel at the
time of her plea. Specifically, Couto alleges that she believed
t hat she woul d not be deported and that she could avoid deportation
t hrough various tactics even if she plead guilty the bribery

charge. Couto further asserts that she believed she was i nnocent




of the crinmes charged and that she only pled guilty because she was
told she could avoid jail tinme if she did so.
| . Standard for Wthdrawal of a plea

A guilty plea may be withdrawn prior to sentencing for “any
fair and just reason.” Fed. R Cim P. 32(e). A defendant does

not have an absolute right to withdraw her plea. United States v.

Avellino, 136 F.3d 249, 261 (2d Cr. 1998). The burden is on the
defendant to show a “fair and just reason” and, in the absence of a
violation of Rule 11, all inferences nust be drawn in favor of the
government. Although a district court has wide discretion in
accepting a withdrawal, the withdrawal of a guilty plea is accepted

“only in rare circunstances.” United States v. Fernandez-Antoni a,

2000 W. 1716436, at *3 (S.D.N.Y. Nov. 15, 2000). This policy
reflects the recognition that “society has a strong interest in the
finality of guilty pleas, and allow ng w thdrawal of pleas

‘“underm nes confidence in the integrity of our procedures . . .,

i ncreas[es] the volunme of judicial work, [and] delays and inpairs

the orderly admnistration of justice.’” United States v. Sweeney,
878 F.2d 68, 70 (2d Cr. 1989)(citations omtted). Consequently, a
change of heart after re-evaluation of the governnent’s case or
after discovering that a sentence is higher than originally
contenpl ated does not provide a “fair and just reason” for

wi t hdr awal . United States v. Saggi nario, 2001 W. 185051, at *2

(E.D.N. Y. Feb. 16, 2001)(citing United States v. Gonzalez, 970 F.2d




1095, 1100 (2d Cr. 1992) and United States v. Goodman, 165 F. 3d

169, 173 (2d Gr.), cert. den’d. 528 U.S. 874 (1999)).

Factors for the district court to consider are the anmount of
time between the plea and the notion to wthdraw, whether the
def endant is now asserting her |egal innocence, and the prejudice

to the governnent. United States v. Karro, 257 F.3d 112, 117 (2d

Cr. 2001). The Court looks to the totality of the circunstances
when making this determ nation. Couto essentially advances three
argunents to this Court. First, she argues that the incorrect
advi ce she received regarding the inmmgrati on consequences of her
pl ea renders her plea involuntary. Second, she argues that she was
provided with ineffective assistance of counsel. Finally, she
advances her |egal innocence as a grounds for wthdrawal of the
pl ea.
I Failure to Advise of Consequences of Plea

Defendant’s first claimfalls somewhat outside the paraneters
of the traditional argunents under Rule 32(e). Defendant asserts
that her plea was not voluntary because she was m sadvi sed by her
attorney as to the consequences that pleading guilty would have on
her immgration status. Wile it has been the accepted lawin this
Crcuit that an attorney’s failure to informhis client about
i mm gration consequences does not anmount to ineffective assistance

of counsel, see United States v. Santelises, 509 F.2d 703 (2d Cr

1975), and the failure of the Court to informthe defendant about




possi bl e i mm grati on consequences is not a violation of FED. R

CRMm P. 11. See Mchel v. United States, 507 F.2d 461 (2d Gr.

1974),' this Court granted an evidentiary hearing because the

al | egations of the Defendant went beyond a nere failure to inform
Def endant al |l eges that she was affirmatively m sinforned that once
the crimnal proceeding was over, “there were things that coul d be
done about the immgration proceedings.” Affirmative m sstatenents
by counsel are potentially grounds for finding a fair and j ust

reason to allow a defendant to withdraw her plea. See United

States v. Santelises, 509 F.2d 703 (1975)(affirmative

m srepresentation could be reason to allow the withdrawal of a

plea); United States v. Santelises, 76 F.2d 787 (2d Cr

1973) (sane); United States v. Zilberov, 162 F.3d 1149, 1998 W

634211 (2d Gr. 1998)(Table)(“trial counsel’s alleged warning of
possi bl e’ deportation nay have been inaccurate and, arguably,

obj ectively unreasonable.”); see also Kyemv. United States, 2000

W. 1458806, *2 (S.D.N. Y. Sept. 29, 2000).

It does appear that Defendant was given sone inaccurate |egal
advice regarding the future of her immgration status. Counsel for
the Defendant at the tinme of the plea testified that he told her
that they would “take care of the crimnal matter first and then

worry about immgration.” He also confirmed Defendant’s statenents

YA review of the plea allocution reveals that the issue was
never addressed during the allocution.
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that she gave himnoney to retain an immgration attorney for
advice prior to the plea, but the record shows that no inmgration
attorney was hired until after the plea was taken. Both Defendant
and her counsel testified that she was told there were things that
coul d be done to prevent deportation, including obtaining a
recommendation fromthe judge at sentencing agai nst deportation.
The amendnents to inmgration | aw which occurred in 1996,
i ncluding both the Illegal Immgration Reformand | nm grant
Responsibility Act, 110 Stat. 3009 (1996) and the Antiterrorism and
Ef fective Death Penalty Act, 110 Stat. 1214 (1996), elimnated the
avenues descri bed by Defendant and her trial counsel. In fact,
deportation for one convicted of a qualifying crinme i s now

virtually automatic. See Zilberov v. United States, 1998 W

846795, at *1 (E.D.N. Y. 1998); United States v. Abdel-KarimA. El-

Nobani, 2001 U S. Dist. Lexis 6241 (N.D. Chio May 2, 2001). Thus,
t he advi ce nay have been erroneous. This erroneous advice is not,
however, enough to allow w thdrawal of the plea.

I n an anal ogous situation, where a defendant has been advi sed
of the maxi mum sentence she could receive, even if the attorney has
erroneously advised her as to the |likelihood of a | esser sentence,
wi thdrawal is not appropriate. Goodnman, 165 F.3d at 173 (defendant
advi sed of maxi mum sentence could not w thdraw pl ea even though
attorney had erroneously advised her that sentence woul d be | ess

than that inposed). Defendant was asked whet her she knew t hat




deportation was, in fact, a possible consequence of her plea of
guilty. She admtted that she did know deportation was possi bl e,

but believed she could stop it from happening. |In United States v.

Sweeney, the Crcuit Court found no abuse of discretion where the
district court did not allow a defendant to withdraw a pl ea based
on a sentence higher than contenplated by the defendant. 878 F.2d
68, 69 (2d Gr. 1989). “[When appellant pled guilty, he was aware
that he faced a maxi mum prison termof ten years on the conspiracy
count and a maximumterm of five years on the fal se statenent

count. He also understood that the sentence to be i nposed was
‘wthin the sole discretion of the sentencing judge . . .’”" Id.;

accord United States v. Taylor, 242 F.3d 369, 2000 W. 1786338, at

*3 (2d Cr. 2000)(Table). The circuit court made this
determ nation despite evidence that Sweeny had been erroneously
advi sed by his attorney as to the possibilities of contesting his
sent ence.

There does not appear to be any significant difference between
a defendant who knows that deportation is a possibility but
bel i eves she can do sonething to avoid it and a defendant who knows
that a particular maxi mum sentence i s possible but believes she can
do sonething to | essen that sentence. Defendant Couto was al so
aware that she faced deportation as a possible “maxi num penalty”
for her plea of guilty. Consequently, the erroneous advice of her

counsel does not rise to the | evel necessary to allow her to




wi thdraw her plea. See also Zilberov v. United States, 1998 W

846794 (E.D.N. Y. 1998) (nmaki ng the anal ogy between deportation and a
maxi mum sentence in context of ineffective assistance of counsel).
1l Ineffective Assistance of Counsel

A defendant asserting that she was provided ineffective
assi stance of counsel has the burden of showi ng both that her
“counsel’s representation fell below an objective standard of
reasonabl eness” and that “there is a reasonable probability that,
but for counsel’s errors, [s]he would not have pleaded guilty and

woul d have insisted on going to trial.” United States v.

Her nandez, 242 F.3d 110, 112 (2d Cr. 2001) (quoting Strickland v.

Washi ngton, 466 U.S. 668, 688 (1984)).

In addition to the errors in advice presented above, Couto
alleges the following errors on behalf of her counsel: 1) that he
failed to bring materials to her attention in a tinely fashion; 2)
that he failed to meet with her or discuss the case with her; and
3) that he retained funds to obtain an immgration attorney for
consul tation but failed to do so.

Foll owi ng the hearing, it appears that in fact, Couto’ s prior
counsel received the tapes and pl ea agreenent sonetine shortly
after her arrest, probably in July, but did not provide the tape to

Couto until Novenber and did not discuss the plea agreement with




her until the day prior to the plea being entered.? It was al so
hi ghly probable that Couto net with her counsel on only two
occasions, the first when she was arrai gned and bail was set and
t he second when they discussed the plea agreenent. Finally, it is
not disputed that the immgration attorney was not consulted until
after the plea was taken. While her prior counsel’s representation
was perhaps not the best, it does not rise to the level of
obj ecti ve unreasonabl eness.

Defendant’s prior counsel testified® that he had, in fact,
been preparing a defense when he nmade the decision that he did not
bel i eve Defendant could testify. He stated that he discussed this
with the defendant. He also stated that he did not see any way to
win unless Couto could testify. Wiile the parties did not discuss
the specifics of this problem because they wished to retain the
attorney client privilege on the issue, it is clear that these were
tactical decisions that were nmade in the course of his
representation of the defendant. Further, it appears that Couto’s
prior counsel had several conversations with Couto’'s friend who

initially retained the counsel on behalf of Couto.* It was not

2 The plea was required to be entered on that day as it was
the Friday prior to a Monday trial.

® Wil e nuch of Defendant’s fornmer counsel’s testinony was
contradicted by the docunentary evidence, on the issue of his
preparation for the crimnal trial, he testified credibly.

“ Couto’s friend, though present in the courtroom did not
testify at the hearing.




made cl ear whether this was at Couto’s request because her first
| anguage is Portugese, or if this was for sone other reason.

Looking at all of the circunstances of the representation, the
Court cannot find that defendant has net the high burden of proving
her counsel’s representation was objectively unreasonabl e.
Consequently, the Court will not allow the plea to be w thdrawn on
t hat basi s.
IV O her Factors

Al t hough Defendant’s clai mregardi ng her counsel’s advice is
not sufficient onits own to render her plea involuntary, the Court
exam nes the other factors as they apply to Defendant’s
application.®

A Time of Wt hdrawal

Were the plea is quickly withdrawn, it is nore likely to
indicate that the plea was entered in “hast and confusion.”
Barker, 514 F.2d at 222. 1In contrast, where there is significant
del ay, a nore substantial reason nmust be given for the w thdrawal.
Id. at 222. Defendant appears to have sought w thdrawal of her
pl ea as soon as the immgration proceeding alerted her that she had
no chance to remain in the United States and as soon as she
obt ai ned new counsel. Thus, there is no delay on Defendant’s part

in asserting this claim

> Because the governnent does not assert any prejudice, nor
does it appear that any would exist, the Court does not address
this factor in detail.




B. Legal I nnocence

Where a party is now asserting her |egal innocence, the Court
shoul d consider the strength of the government case, whether the
assertions of the defendant would nake a legally effective defense,
and the reason such a defense was not asserted earlier. United

States v. Barker, 514 F.2d 208, 220 (D.C. Cr. 1975)(di scussing the

meani ng of “fair and just reason”).

Def endant has quite often asserted that she did not believe
she was doi ng anything wong, and indeed, it appears that up to a
point that is probably the case. Defendant points out that she
hesitated and stammered when asked if she commtted the acts
alleged. She clains that at all tinmes she did not have the
requisite intent to conmt the crine.

The governnment has submtted a video tape showi ng Defendant in
a hotel roomgiving noney to undercover officers posing as corrupt
| mm gration and Naturalization Services (INS)agents during the
sting operation. The governnent al so argues that any hesitation on
the part of Defendant during the plea allocution occurred because
of Defendant’s concern that she had been charged with a drug crine
in addition to the bribery, in fact, she had not.®

A def endant asserting innocence faces an uphill battle.

® As previously noted, Defendant was arrested as part of a
| arger sting operation. Many of the defendants in that operation
were charged with bribing the INS officers with drugs. At no tine
was Def endant charged with being involved with the drug trade in
t he case.
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Fer nandez- Antoni a, 2000 W. 1716436, at *3. Drawing all inferences

in favor of the Governnent, as this Court nust, the video tape
coul d make out the elenments of the crine for the governnent.
Further, the governnment is likely to call the INS agents as

W tnesses, thus further solidifying their case against Defendant.
Wiile a lack of intent is a viable defense that could be asserted
at trial, when drawing all inferences in favor of the governnment,
it does not appear that this defense is viable in this case. The
Court need not allow a w thdrawal where such an action woul d be

futile. United States v. Corona-Roman, 2001 W. 863421, *2 (S.D.N.Y.

July 30, 2001).
11 Concl usion
For the foregoing reasons, Defendant’s notion to w thdraw her

pl ea i s deni ed.

I T 1S SO ORDERED

November |, 2001

Hon. Thomas J. MAvoy
U S District Judge
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