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Gathitu Muriithi ("petitioner"), a native
and citizen of Kenya, was found renpvabl e pursuant to section
237(a) (1) (O (i) of the Immgration and Nationality Act ("INA"), 8
US C 8§ 1227(a)(1)(C (i), for violating the conditions of his
noni nm grant status. Petitioner was additionally determ ned to be
renovabl e under INA § 237(a)(2)(E)(i), 8 U S.C. 8§ 1227(a)(2)(E) (i),
based on his conviction for a crinme of donmestic violence. Petitioner
conceded renpvability in regard to the first charge, but collaterally
chal | enged the constitutionality of his crimnal conviction.
Petitioner also applied for asylum and w thhol ding of renoval under
sections 208(a) and 241(b)(3) of the INA, 8 U S.C. 88 1158(a),
1231(b)(3), and requested relief fromrenmoval under the Convention
Agai nst Torture ("Torture Convention").! His appeal to the Board
of Inm gration Appeals ("Board") was di sm ssed on Septenber
14, 2000, and the instant petition for review foll owed.

The Board properly concluded that petitioner's state
conviction for donestic violence was a "conviction" as that
termis defined in INA 8 101(a)(48), 8 U.S.C. § 1101(a) (48),

and could serve as a valid ground for renoval. Furthernore,

L' Article 3, United Nations Convention Against Torture and
O her Forms of Cruel, |Inhuman or Degradi ng Treatnment or
Puni shment. G A. Res 39/46, Annex, 39 U N. GAOR Supp. No. 51
at 197, U.N. Doc A/ 39/51 (1984); section 2242(b) of the
Foreign Affairs Reform and Restructuring Act of 1998, Pub. L
No. 105-277, Division G 112 Stat. 2681 (Cct. 21, 1998).



the Board's determ nation that petitioner failed to establish
eligibility for withholding of renmoval under the regul ations
i npl ementing the Torture Convention is anply supported by the
evidentiary record.

Petitioner's Torture Convention claimwas prem sed on his
assertion that he had been detained for two weeks in 1993 by
governnmental officials who were attenpting to west noney from
him The Board reasonably determ ned that this extortive
detention was an isolated, apolitical incident, and therefore
did not establish that it was nore |likely than not that
petitioner would be tortured if repatriated to Kenya.

Because respondent believes that the issues presented in
this case are thoroughly addressed in the briefs, he does not

request oral argunent.



IN THE UNI TED STATES COURT OF APPEALS
FOR THE EI GHTH CIRCU T

01-1068

ANTONY GATHI TU MURI | THI,
NS No. A78 159 453,

Petitioner,

V.

JOHN ASHCROFT,
Attorney General,?

Respondent .

ON PETI TI ON FOR REVI EW OF AN ORDER OF
THE BOARD OF | MM GRATI ON APPEALS

BRI EF FOR RESPONDENT

STATEMENT OF JURI SDI CTI ON

This is an inmgration case in which petitioner seeks
review of a final order of renoval issued by the Board on
Sept enber 14, 2000. A R 2-6.3 The petition raises the
i ssue of whether the Board properly determ ned that petitioner

had been "convicted" of a donestic violence offense pursuant

2 1n cases involving the new judicial review provisions of INA
8§ 242, the Attorney General is the respondent rather than the
| mm gration and Naturalization Service. See INA 8 242(b)(3)(A), 8
U S.C. 8§ 1252(b)(3)(A).

3 The abbreviation "A.R." followed by a nunber refers to a page
or pages in the Certified Adm nistrative Record on file with
the Court.



to | NA 8 101(a)(48) based on an August 28, 1998, Kansas
conviction for m sdemeanor donestic battery. Petitioner also
chal | enges the Board's conclusion that he failed to neet his
burden of establishing that, nmore |ikely than not, he woul d be
tortured if renoved to Kenya.

This petition is subject to the permanent judicial review
provi sions of the Illegal Immgration Reform and |Inm grant
Responsi bility Act of 1996 ("IIRIRA"), Pub. L. No. 104-208,
110 Stat. 3009-626 (Sept. 30, 1996), as anmended by techni cal
corrections set forth in the Extension OF Stay In United
States For Nurses Act of COctober 11, 1996, Pub. L. 104-302,
110 Stat. 3656 (Oct. 11, 1996). See IIRIRA § 309(a); INA §
242, 8 U.S.C. § 1252. Section 242(b)(1) of the INA provides
that a petition for judicial review nust be filed not |ater
t han 30 days after the date of the final order of removal. In
this case, the petition for review was filed on October 5,
2000, within thirty days of the Board' s final order.*?

Therefore, the petition is tinely.

4 Petitioner originally filed the instant petition in the
Tenth Circuit. See PACER docket sheet, No. 00-9537 (10th
Cir.). However, the Tenth Circuit subsequently transferred
the case to this Court on Decenmber 18, 2000. 1d.
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STATEMENT OF THE | SSUES

1) Whether this Court lacks jurisdiction to review
petitioner's clains that the failure to provide himwth
counsel and access to a law library constituted a denial of
due process where these issues were never raised on appeal to
the Board and petitioner has thus failed to exhaust his

adm ni strative renmedies as statutorily mandated in section
242(d) (1) of the INA, 8 U.S.C. § 1252(d)(1).

2) \Vhether petitioner's predicate conviction for donestic
battery qualifies as a "conviction," regardless of his
subsequent coll ateral challenge to this conviction, where the
Board and this Court are precluded fromexam ning the validity
of the conviction for purposes of renoval.

3) \Whether substantial evidence supports the Board's

determ nation that petitioner did not carry his burden of
establishing that he would likely be tortured if returned to
Kenya, where his claimwas solely prenised on an isol ated
incident in 1993 in which governnmental authorities, upon

| earning that petitioner possessed a | arge sum of noney,
detained himfor two weeks to extort a paynent.

STATEMENT OF THE CASE

Petitioner, a native and citizen of Kenya, entered the United

States on or about August 23, 1993, as a noni nm grant student to



attend Washburn University in Topeka, Kansas. A R 50-51, 264.
However, petitioner violated the ternms of his visa when he stopped
attending classes at the university in the fall semester of 1995.

A R 71, 264. On August 20, 1998, petitioner was convicted, in
accordance with his plea, of donestic battery, in violation of
section 21-3412(c) of the Kansas Crim nal Code, and child
endangernent, a violation of Kansas Crim nal Code § 21-3608. A R
251. The district court suspended execution of the sentence for

t hese of fenses, and placed petitioner on 12 nonths of supervised
probation. 1d. On October 14, 1999, after violating the conditions
of his release, petitioner's probation was revoked and he was
sentenced to six nonths inmprisonment. A R 254. Petitioner
subsequently filed a notion to reconsider, and on Decenber 3, 1999,
the district court granted his notion, termnated his jail sentence,
and reinstated probation for 12 nonths. A R 203-204, 254.

The Immigration and Naturalization Service ("INS") initiated
renmoval proceedings by serving petitioner with a Notice to Appear
("NTA") on Decenber 6, 1999, charging that he was renovabl e under
INA 8 237(a)(1)(O (i), 8 U.S.C 8§ 1227(a)(1)(O (i), as a
noni mm grant who failed to maintain the conditions of his
adm ssion into the United States. A R 264. Petitioner was
al so charged with renovability pursuant to I NA §

237(a) (2)(E) (i), 8 U.S.C. § 1227(a)(2)(E)(i), for his



conviction "of a crime of donestic violence." 1d. 1In the
ensui ng renmoval proceedings, petitioner contested his
renovability on the ground of his domestic violence

conviction, but admtted the remaining factual allegations. A R
70-75. Petitioner also applied for asylum and w thhol di ng of

removal , and the Inmm gration Judge, sua sponte, considered the

availability of relief under the Torture Convention. A R 87-809.
After reviewing the testinony and the evidence submtted, the

| mm gration Judge found petitioner statutorily ineligible for asylum
and denied his applications for w thhol ding of renmoval under both I NA
8§ 241(b)(3), 8 U.S.C. 8§ 1231(b)(3), and the Torture Convention. AR
56-63. Petitioner then appealed to the Board. A R 41-46. On

Sept enber 14, 2000, the Board dism ssed petitioner's appeal. A R 2-
6. The instant petition for review foll owed.

STATEMENT OF FACTS

PROCEDURAL BACKGROUND AND EVI DENCE PRESENTED ON THE | SSUE
OF ASYLUM AND W THHOLDI NG OF REMOVAL

A. Petitioner's Entry Into The United States And
Comrencement Of Renoval Proceedi ngs

Petitioner is a 36-year-old native and citizen of Kenya. A R
50, 175. In August 1993, he was admitted into the United States
under a student visa to pursue an undergraduate degree at Washburn
University in Topeka, Kansas. A R 260-61, 264. 1In the fall

senester of 1995, petitioner, contrary to the terns of his visa,



st opped attendi ng cl asses at the university. A R 71, 264; see A R
261 (under paragraph 11, entitled "Student Certification," petitioner
attested that he sought to enter the United States "tenporarily, and
solely for the purpose of pursuing a full course of study at
[ Washburn University]").

In 1997, petitioner married Virginia Smth, but pronptly

di vorced Ms. Smith sonetinme in 1998.° A R 89-90. I n

approxi mately January 1998, petitioner entered into a "conmon
law' marriage with Dena L. Yoakum a United States citizen
and the couple had a child on June 15, 1998.% A R 177, 197,

see In re Estate of Antonopoul os, 268 Kan. 178, 192-93, 993

51n response to the I nmmgration Judge's questions
regarding the date of his marriage to Virginia Smth,

petitioner responded, "I think in 1997." A R 90. Simlarly,
when the Inm gration Judge inquired as to the date of his
divorce from M. Smith, petitioner stated, "I think in "98."
A R 91.

6 Apparently, this was petitioner's third marital union,
and second "common | aw' nmarri age, as he had entered into a
common |aw marriage in Kenya prior to his departure for the
United States in 1993. A R 89. There is sonme uncertainty
regarding the time frame of petitioner's second United States
"marriage." According to petitioner's testinony, his compn
| aw rel ationship with Ms. Yoakum commenced in 1995, prior to
his marriage with Ms. Smith, but he did not share a residence
with Ms. Yoakumuntil sometinme in 1998. A. R 90.

It should al so be noted that while petitioner
characterized his relationship with Ms. Yoakum as a comon | aw
marriage, the District Court of Shawnee County, Kansas, nade
no mention of this common |law union in a May 1999 paternity
action filed by petitioner—referring to petitioner and Ms.
Yoakum as sinply the "parents” of the child. A R 205-207.
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P.2d 637, 647 (1999)(Kansas common | aw marriage has the
following "essential" elenents: "(1) capacity of the parties

to marry; (2) a present marriage agreenent between the

parties; and (3) a holding out of each other as husband and

wife to the public"). Less than one nonth after the birth of
their son, on July 6, 1998, petitioner was charged with nmultiple
counts of donestic battery and child endangernent. A R 250.

On August 20, 1998, in accordance with his plea, petitioner was
convicted of single counts of domestic battery and child
endangernent, violations of Kansas Crimnal Code 88 21-3412(c) and
21- 3608 respectively, and the remaining charges were dism ssed. A R
251. The district court suspended execution of petitioner's sentence
of inprisonnment and, alternatively, placed himon supervised
probation for a period of 12 nonths. 1d. Petitioner thereafter
failed to conplete a prescribed anger managenent course, a violation
of the ternms of his probation, and his probation was accordingly
revoked on October 14, 1999. A R 193, 253. Although petitioner was
sentenced to six nmonths inprisonment, he was subsequently rel eased
from confinement, and his probation reinstated, on Decenber 3, 1999.
A. R 203-204, 254. Three days after his release, the INS initiated
renoval proceedi ngs agai nst petitioner by issuing and serving him
with an NTA, alleging that he was renmpvabl e pursuant to I NA §

237(a)(1)(O (i), for failure to conply with the conditions of his



visa, and INA 8§ 237(a)(2)(E) (i), for his donestic violence
conviction. A R 264-65.

On January 27, 2000, petitioner, proceeding pro se, appeared
before an I mm gration Judge. |In the course of the hearing,
petitioner admtted that he was a native and citizen of Kenya who had
entered the United States under a student "F-1" visa, and
acknow edged that he had stopped attending classes at Washburn
University in the fall of 1995. A. R 70-71. Although petitioner was
reluctant to concede his renovability for failure to maintain his
noni mm grant status, positing that he was "led to believe"” that his
"status automatically changed" when he was married, the Inm gration
Judge sustained this charge. A R 74. Petitioner also contested
t hat he was renovabl e under INA § 237(a)(2)(E)(i) for his domestic
vi ol ence conviction, asserting that he was "working on having that
conviction overturned." A R 74-75. In response, the Inmmgration
Judge received into evidence petitioner's conviction docunents,
verified with petitioner that he had entered pleas of "no contest" to
t he charges of donestic battery and child endangernent, and therefore
found petitioner subject to renpval on the basis of this conviction.
AR 72-75.

In Iight of petitioner's hesitance to specify a country for



renoval ,” the Imm gration Judge designated Kenya as the country
of renoval in the event such action was determ ned necessary at
t he conclusion of the hearing. A R 75-76, 82. However, petitioner
was apprehensi ve about returning to Kenya, stating that he had
experienced "problens"” at his previous place of enploynent. A R 76.
Accordingly, the Imm gration Judge outlined the various forns of
relief for which petitioner mght be eligible, and inquired whether
he woul d be seeking relief through either an asylum application or a
request for wi thholding of rempval. A R 76-82. Petitioner stated
t hat he was not seeking asylum but nerely desired to remain in the
United States with his "famly."8 A R 77. Nevertheless, the
| mm gration Judge continued the case to enable petitioner to
execute and submt an application for asylum A R 82.

The proceedi ngs resuned on March 21, 2000, at which tinme
petitioner submtted his request for asylum and w t hhol di ng of

rempval. A R 85-86; see A R 175-96. The Inmm gration Judge al so

" Petitioner expressed a desire to be renmobved to Canada,
but was infornmed by the Inmm gration Judge that this was not an
avai l abl e option. A R 76; see INA 8§ 241(b)(2)(B), 8 U S.C. 8§
1231(b)(2)(B) (alien cannot designate any foreign territory
contiguous to the United States as the place to which he
w shes to be deported, unless that alien is a native, citizen,
subj ect, national, or fornmer resident of that contiguous
territory).

8 At the tinme of the hearing, M. Yoakum had severed al
contact with petitioner and was residing in Mssouri wth
their child. A R 91-92.



received into evidence the State Departnent’'s 1999 Country Reports on
Human Ri ghts Practices for Kenya ("Country Reports"). A R 87; see
A.R 138-74. The Inmm gration Judge, noting that petitioner did not
appear to have net the statutory deadline for subm ssion of his
asyl um application, advised himif it was determ ned that petitioner
was ineligible for asylum he would still be considered for
wi t hhol di ng under both INA 8§ 241(b)(3) and the Torture Conventi on.
A.R 88; see INA § 208(a)(2)(B), 8 U.S.C. § 1158(a)(2)(B)
(stipulating that an alien is ineligible for asylum unl ess an
application for such relief "has been filed within 1 year after the
date of the alien's arrival in the United States").

B. Petitioner's Asylum Application And Wthhol di ng Request

Petitioner is a nenmber of the Kikuyu tribe, the |argest of the
Kenyan tri bes, and was raised in the capital city of Nairobi. AR
96, 98, 176, 179. Follow ng conpletion of high school, petitioner
was hired as a clerical officer at the governnment-owned Kenya Post
O fice Savings Bank in 1985, A R 96-97. Petitioner stated that he
i medi ately joined the Kenyan Uni on of Commrercial Food and Allied
Wor kers (" KUCFAW ), and was appointed as a shop steward for the bank
enpl oyees. A. R 100-101, 188. In this capacity, petitioner stated
that his advocacy for higher wages, non-discrimnatory hiring

policies, and inproved working conditions earned himthe enmty of

10



t he bank's managenent.® A R 101, 188, 190. His service as a

uni on representative voluntarily ended in 1988. A R 101-102.
Al t hough petitioner was conpelled to join the Kenya
African National Union ("KANU'), the predom nant Kenyan
political party, as a condition of his enploynent at the bank,
he stated that he was politically allegiant to the Forum for
Restoration of Denocracy ("FORD').'® A R 99, 188-89. Wile
petitioner's asylum application detailed the general strife
t hat characterized Kenyan politics in the early 1990's, his
political activismwas apparently confined to attending "anti -
government” rallies.* A R 113, 185-86. Petitioner also
alleged in his asylum application that the bank had suspended

himfor six nonths w thout pay followi ng "the general

® While petitioner asserted that he was "harassed and
threatened” as a result of his union activities, he neither
identified his alleged harassers nor el aborated on the nature
or frequency of this harassnment. A R 190.

10 According to petitioner, his "unofficial" affiliation
with the FORD party comenced in 1990, A R 99, 113, although
opposition parties were banned by the KANU until 1992. A R
168.

11 Petitioner asylum application specifically noted that
he had attended an "anti-governnment” rally on July 7, 1990
that was violently dispersed by governnental forces. A R
185-86. However, petitioner was never arrested for his
political activities. A R 113.

11



el ections, "'? but subsequently reinstated himto his forner
position with a warning to "drop [his] political ideol ogies."13
A.R 186.

In 1993, petitioner was accepted for adm ssion to WAshburn
Uni versity, ! and on July 30, 1993, received his student visa
fromthe Anmerican Enbassy in Nairobi. A R 94, 128.
Petitioner subsequently received a tel ephone call at the bank
fromhis brother-in-law, who was residing in Austria, and was
i nfornmed that he could obtain $1,500.00 for the purchase of
his airfare to the United States from an individual at the
"U. N. Conplex in Nairobi." A R 103-104, 186. Petitioner
retrieved a check fromthis individual and purchased his plane
ticket in "early August” 1993. A R 104-105. However,
i medi ately upon his return to the office, he was notified

that investigators fromthe bank's "crimnal investigations

12 Apparently, petitioner was referring to the 1992
general elections. See A.R 159 (Country Report noting that,
prior to 1997, the |l ast elections had been held in 1992).

B Although petitioner intimted that his suspension was
related to his political affiliations, he did not nention any
overt political activities that would have been noted by the
banki ng managenment, mrmuch | ess have pronpted his suspension.
Based on his testinony and the content of his asylum
application, petitioner was apparently a fervent believer, but
passi ve activist, in the FORD agenda.

14 This was petitioner's second application for adm ssion
to Washburn University. He had previously applied "in 1990 or
'91." A R 94,

12



departnment” wanted to speak with him A R 105-106, 186.
These investigators interrogated petitioner for approxi mately
"four-five" hours regarding the source of his funding for college
tuition, and "where the $1500 was." [d. According to petitioner,
t he bank's "managenent"” had | earned of this $1500.00 transaction
t hrough a "bug"” that had been installed in petitioner's office
t el ephone. A R 104-106, 186.

Al t hough petitioner informed these officials that his brother-
in-law was financing his trip and his tuition, the bank's
i nvestigators accused himof "stealing noney" and contacted the
police "special branch.” A R 106, 186-87. Petitioner stated that
he was detained by the "special branch"” for approximtely tw weeks,
but was never formally charged with any offense. A. R 106-107, 186-
87. Petitioner testified that he was accused of enbezzlenment, but
enphasi zed that his detention was, in reality, a coercive schenme "to
get the noney out of nme.” A R 108-109. According to petitioner,
this was a common practice of the Kenyan police. A R 109 ("If you
have noney, they just want to take it away fromyou"). Petitioner
stated that during this two-week period the police questioned him
about the noney he had received, and insisted that he had to remt

$1,500.00. A R 107-110. He also alleged that he was beaten and

13



deni ed his tuberculosis nedication.®® |d. Finally, petitioner's
sister convinced a famly friend, an army major, to intervene and
obtain petitioner's release. A R 108-109, 187. Petitioner did not
seek, nor apparently require, nedical attention upon release. A R
110.

Followi ng his rel ease, petitioner |left Kenya on the "17th or
t he 18th" of August 1993, and arrived in Austria on August 20, 1993.
A.R 107, 132. He remained in Austria for approximtely three days,
but did not seek asylumduring this tine frame. A R 107, 119.
Simlarly, upon arrival in the United States on August 23, 1993, he
nei ther applied for asylum nor even considered submtting such an
application. A R 118-19; see AR 129. Approximately three years
| ater, on August 14, 1996, petitioner's Kenyan passport expired, so
he mail ed the passport to the Kenyan Enmbassy in Washington, D.C., and
had the "validity of [the] passport...extended" until August 14,
2001. A R 95-96, 128, 130.

Petitioner testified that, despite the passage of tine, he
feared he would be tortured or inprisoned if repatriated to Kenya.
AR 111. \While petitioner intimted that he feared future

persecution on account of his union activism A R 188, 190, and his

5 Al though not reflected in his testinony, petitioner
alleged in his asylum application that the police "crushed
peppers on ny eyes" and subjected himto "electric shocks al
over ny body." A R 187.
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political affiliation with the FORD party, A R 190, 195, he
essentially based his claimon the bank's instigation of his arrest
and detention. See A R 76 (petitioner's statenment that he did not
want to be renmoved to Kenya because "he had sonme problens” at the
bank), A.R 180 (petitioner's statenment that "the bank | worked for
is one of the governnent torture agents"). In this regard,
petitioner alleged that he feared reprisals if returned to Kenya
because he has tel ephoned "t he managenent at Postbank” fromthe
United States and "threatened themw th revenge.” A R 111, 187.

Petitioner's professed fear of persecution and torture does not
extend to his famly, as his nother, brother, and one of his sisters
continue to reside, apparently unnolested, in Kenya. A R 98-99.
Additionally, and in regard to petitioner's claimthat he was
subjected to torture during his detention, the State Departnment's
Country Report noted that "[d]etainees routinely clainmed that they
had been tortured, making it difficult to separate real from
fabricated incidents.” A R 143. The Country Report also stipul ated
that "[c]ivil servants,” which would include petitioner, "nust get
governnental perm ssion for international travel." A R 158.
1. THE I MM GRATI ON JUDGE'" S DECI SI ON

At the conclusion of the nerits hearing, the Inmmgration Judge
rendered a | engthy oral decision denying the application for asylum

and wi t hhol ding of removal. A. R 50-64.
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As a prelimnary matter, the Inmm gration Judge found that
petitioner's failure to file his application for asylumw thin one
year of his arrival in the United States, and the absence of any
"extraordinary circunmstances"” to excuse such a delay, rendered him
statutorily ineligible for asylum consideration. A R 53-54; see INA
§ 208(a)(2)(B), 8 U.S.C. 8§ 1158(a)(2)(B). The Inmm gration Judge then
provided a recitation of petitioner's account, and exam ned his
application for withholding in relation to these elicited facts.

The I mm gration Judge noted that petitioner's wi thholding claim
was prem sed on his arrest and detention "two weeks prior to his
departure from Kenya," and that this period of inmprisonment "was due
mai nl y" to petitioner's possession of $1,500.00 in foreign currency.
A.R. 56-57. Furthernore, the Inm gration Judge found that the arrest
was due to either a "shake down[] by corrupt banking officials,” as
asserted by petitioner, or, alternatively, a legitimte enbezzl enent
i nvestigation. A. R 59-60. However, under either scenario,
petitioner had not established a causal nexus between this incident
and his political opinion, nmenbership in a particular social group,
nationality, religion, or race. A R 59. Consequently, the
| mm gration Judge concl uded that petitioner had failed to denonstrate
"a legitimte basis for w thholding of renoval" under |INA §
241(b)(3), 8 U.S.C. § 1231(b)(3).

Simlarly, the Immgration Judge determ ned that petitioner did

16



not establish that it was nore likely than not that he would be
tortured upon return to Kenya. A R 60-63. 1In this regard, the
| mm gration Judge focused on the fact that "apart fromthe one
incident that allegedly occurred in August 1993, the [petitioner] was
never threatened with any type of harmin Kenya." A R 61-62. The
| mm gration Judge found that petitioner's treatnent, if regarded as
credible, was tied to a specific factual circunstance, his possession
of $1,500.00 in foreign currency, and was unrelated to his political
beliefs, or any other consideration. A R 62. Additionally, the
| mm gration Judge noted that petitioner was allowed to | eave the
country, was able to renew his passport, and "had no basis to contend
that he would be put in jail or tortured upon his return honme." A R
62-63. Consequently, the Imm gration Judge decided that petitioner's
testinmony fell short of the "high standard of proof"” required to
establish eligibility for w thholding under the Torture Conventi on.
Id.
I11. THE BOARD S DECI SI ON

On April 4, 2000, petitioner filed his Notice of Appeal wth
the Board. A. R 41-46. 1In the notice and his ensuing brief,
petitioner curiously argued that his donestic battery conviction was
not a "donestic violence" offense under INA § 237(a)(2)(E) (i),
because "force was not an el enent, but anger was."” A R 28.

Petitioner also advised that he had a pending district court case "in

17



which | am chall engi ng as unconstitutional the said conviction."”
A.R 28. Finally, he asserted that he had presented sufficient
evidence to qualify for asylum and for w thhol ding under either I NA §
241(b)(3) or the Torture Convention.1® See A R 29-33, 44-46.

On Septenber 14, 2000, the Board dism ssed petitioner's
appeal. A R 2-6. The Board first determ ned that
petitioner's conviction qualified as a crime of donestic
violence. A R 3. Turning to the inmport of petitioner's
constitutional challenge to his conviction, the Board noted
that both it "and the federal courts have consistently held
that an alien may not attack the legitimcy of his or her
otherwi se valid state...crimnal conviction in immgration
proceedings.” A R 3-4. The Board also held that
petitioner's delinquency in timely filing an asyl um
application rendered himstatutorily ineligible for such
relief. AR 4.

I n assessing the nerits of petitioner's wthhol ding
claim the Board focused on petitioner's testinony before the
| mm gration Judge. A. R 5-6. The Board discounted

petitioner's claimthat his detention was pronpted by his

' I'n his Notice of Appeal, petitioner also alleged that
the I'mm gration Judge's statenment that petitioner "had no
right to be in the United States," evidenced that the judge
was "prejudiced...against ne." A R 46.

18



political activism union nmenbership, or tribal origins. AR

5. It found that this claimwas belied by the fact that "he

did not indicate at the hearing that the police discussed

these subjects with him" and by petitioner's own stated belief

that his detention was a "shakedown to gain control of his noney."
Id. Furthernore, petitioner's release from custody, the absence of
any pending crimnal charges, and petitioner's ability to | eave the
country and subsequently renew his passport, undercut the

reasonabl eness of his clainmed fear of future torture. A R 6. These
facts, coupled with petitioner's inability to explain why the
governnment would still be interested in persecuting himafter the
passage of six years, convinced the Board that he had "failed to show
that he nore likely than not would be tortured for any reason if
renoved to Kenya." 1d.

SUMVARY OF ARGUMENT

Petitioner asserts for the first time in this appeal that
the failure to provide himcounsel or access to a "law | egal
library” in the course of his renmpval proceedi ngs was
violative of his due process rights. Because petitioner never
presented these argunments to the Board, he has failed to
exhaust his adm nistrative renedies and this Court should
decline to review his claims. Additionally, even if this

Court were to find jurisdiction, petitioner has no
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constitutional right to | egal representation in a civil
renmoval proceedi ng and cannot show that the all eged
i naccessibility of |legal resources resulted in actual injury.
Furthernore, petitioner's collateral attack on his 1993
conviction, asserting that the waiver of rights made in
conjunction with his plea was not know ng and intelligent,
does not preclude the use of such conviction for purposes of
renmoval . Under the case law of this Court, and every ot her
circuit that has considered the issue, neither the Board nor
the review ng court may go behind the judicial record to
assess the validity of a conviction. Thus, petitioner's post-

conviction assertion that his plea of nolo contendere was

constitutionally infirmis imaterial to the validity of the
i nstant renoval proceedings.

As a final matter, substantial evidence supports the Board's
conclusion that petitioner did not carry his burden of establishing
eligibility for withhol ding of renmoval under the Torture Conventi on.
Accepting petitioner's account as credible, the Board reasonably
determ ned that the notivation for petitioner's detention was
specifically related to a set of circunstances, his possession of
$1,500.00 in United States currency, that existed six years ago.
Consequently, petitioner did not and cannot show a clear probability

that he would be tortured by Kenyan authorities if repatriated.
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ARGUMENT
PETI TIONER' S FAI LURE TO EXHAUST HI S ADM NI STRATI VE REMEDI ES
DEPRI VES THI S COURT OF JURI SDI CTI ON TO CONSI DER THAT PORTI ON
OF HI'S PETITION FOR REVI EW WHI CH ALLEGES THAT HE I S
CONSTI TUTI ONALLY ENTI TLED TO COUNSEL AND ACCESS TO A LAW
LI BRARY | N REMOVAL PROCEEDI NGS
Petitioner's opening argunent is that the "abscence [sic]
of [appoi nted] counsel to conduct and assist his case and
deni al of access to law |ibrary" constituted a violation of
due process. See Petitioner's Brief ("Pet. Brief") at 11.
However, because this issue was never raised before the Board,
petitioner has failed to exhaust his adm nistrative renmedies. This

Court therefore lacks jurisdiction to hear this aspect of the instant

petition for review. See Sousa v. INS, 226 F.3d 28, 31 (1st Cir.

2000) (al t hough the "common | aw requirement of exhaustion is a fairly
flexible rule....we are bound by precedent to apply the INA

exhaustion requirenent in a nore draconian fashion"); Vargas v. U.S.

INS, 831 F.2d 906, 907-08 (9th Cir. 1987)("Failure to raise an issue
in an appeal to the BIA constitutes a failure to exhaust renedies
with respect to that question and deprives this court of jurisdiction
to hear the matter").

When Congress specifically mandates exhaustion, the courts
possess no discretion and nust require exhaustion before exercising

jurisdiction. See Bastek v. Federal Crop Ins. Corp., 145 F.3d 90, 94

(2d Cir. 1998)("Statutory exhaustion requirenments are nmandatory, and
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courts are not free to dispense of them'). Accordingly, the Court
must decline to review petitioner's purported due process clains
pursuant to INA 8§ 242(d)(1), 8 U . S.C. § 1252(d) (1), which nandates
that a "court may review a final order of removal only if...the alien
has exhausted all adm nistrative remedies available to the alien as

of right."' See West v. Bergland, 611 F.2d 710, 715 (8th Cir

1979), cert. denied, 449 U S. 821 (1980) (exhaustion of

adm ni strative renmedies required where it is mandated by

statute)(citing Weinberger v. Salfi, 422 U. S. 749 (1975)).

Assunmi ng, argquendo, that this Court were to find
jurisdiction, petitioner's assertion that he was

constitutionally entitled to the appointnment of an attorney is

7 Revi ewi ng courts have recognized a limted exception to
t he exhaustion requirenment for "constitutional challenges to
the immgration | aws, because the BIA has no jurisdiction to
review such claims.”" Akinwnm v. INS, 194 F.3d 1340, 1341
(10th Cir. 1999); see generally Bernal-Vallejo v. INS, 195
F.3d 56, 64 (1st Cir. 1999); Liu v. Waters, 55 F.3d 421, 426
(9th Cir. 1995); Marrero v. INS, 990 F.2d 772, 778 (3rd Cir.
1993). Although petitioner has clothed his arguments in due
process garb, his claims do not fall within this narrow
exception. In regard to his claimed entitlenment to
representation, there is no constitutional issue inplicated
because the Sixth Amendnent right to counsel does not apply to
civil immgration proceedings. Furthernore, his alleged
inability to access a law library is a procedural issue that
is within the purview of the Board. See Rashtabadi v. INS, 23
F.3d 1562, 1567 (9th Cir. 1994)("a petitioner cannot obtain review
of procedural errors...that were not raised before the agency nerely
by alleging that every such error violates due process").
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nmeritless. This Court, in consonance with every other
circuit, has conclusively held that "[w]hile an alien has the
statutory right to counsel at his own expense...there is no
Si xth Anmendnment right to appointed counsel at a deportation

hearing."*® U.S. v. Torres-Sanchez, 68 F.3d 227, 230 (8th Cir

1995); see generally Stroe v. INS, 256 F.3d 498, 500 (7th Cir.

2001) (" Deportation proceedings are civil, and so, as all the
cases that we have cited recogni ze, the Sixth Amendnment is not

in play"); Saakian v. INS, 252 F.3d 21, 24 (1st Cir.

2001) ("Deportation is a civil, not a crimnal, proceeding; as
such, there is no Sixth Amendnent right to counsel");

Goonsuwan v. Ashcroft, 252 F.3d 383, 385 n.2 (5th Cir.

2001) ("It is well settled that, because deportation hearings
are considered civil in nature, there is no Sixth Anendnent
right to counsel ™).

Addi tionally, petitioner's claimthat the "denial of

18 Petitioner's reliance on fornmer section 242(b) of the
INA, 8 U . S.C. 8 1252(b) (1994), and the inplenenting
regulation at 8 C.F.R 8§ 242.16(c) (1994), for his purported
right to "the appointment of a governnment trial attorney" is
m spl aced. See Pet. Brief at 8. As a prelimnary matter,
this statutory section was significantly anended by || RIRA,
and is inapposite to petitioner's case which is controlled by
t he permanent, post-1I1RIRA, rules. See |IIR RA 88 305, 306.
Furthernore, the "appointnment of a governnment trial attorney"
that is cited by petitioner referred to the assignment of "an
additional immgration officer...to present the evidence on
behal f of the United States.”™ [INA 8 242(b), 8 U S.C. 8§
1252(b) (1994) (enphasis added).
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access to [a] law |library" was a violation of due process,
Pet. Brief at 11, is crippled by the fact that he has not shown a

resultant "actual injury." See Lewis v. Casey, 518 U S. 343, 349

(1996). In this regard, the "injury requirenment is not satisfied by
just any type of frustrated legal claim" 1d. at 354. The detained
alien claimng actual injury nust "denonstrate that the all eged

shortcomngs in the library or |egal assistance program hindered his

efforts to pursue a legal claim"™ [d. at 351. Petitioner has sinply
raised a bald allegation that "at the Shawnee County Jail...he did
not have access to a legal library.” Pet. Brief at 11. He does not

state whether he requested and was denied any | egal materials; he
does not address the availability of other |egal resources; and, he
does not show how his efforts to pursue a |egal claimhave been

hi nder ed.

At the March 21, 2000 hearing before the Imm gration Judge,
petitioner was fully apprised of the considerations for establishing
his eligibility for w thholding of renoval under the Torture
Convention, and stated that he understood the requisite criteria.
See AA.R 88-89. To establish his eligibility, he did not require any
| egal know edge or resources. Petitioner sinply had to provide a
factual recitation of his experiences and detail his bases for
fearing that he would be tortured if repatriated to Kenya.

Simlarly, he cannot denmonstrate any injury or prejudice in regard to
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his remai ning clains because he clearly had no constitutional right
to the appointnent of counsel, and the filing of his post-
conviction notion did not serve to negate the finality of this

conviction for immgration purposes. See U S. V.

Pol anco- Gonez, 841 F.2d 235, 237 (8th Cir. 1988)("a defendant

must show prejudice to successfully collaterally attack a

deportation hearing on due process grounds").

1. PETITIONER S CONVI CTI ON WAS FI NAL FOR PURPOSES OF REMOVAL

The second argunent raised by petitioner, an argunent that
pernmeates the entire petition for review, is that his filing of a
post-conviction notion, and the pendency of that notion before the
"Kansas Court of Appeals,” denponstrated that his conviction was not
final and could not serve as a ground for his renoval. See Pet.
Brief at 11-20. However, this Court has previously considered such a
claimand held that an alien's collateral attack on a conviction is
irrelevant to the finality of the conviction, and such conviction may
properly serve as a basis for a renopval proceedings.

Longori a- Castenada v. INS, 548 F.2d 233, 236 (8th Cir.), cert.

deni ed, 434 U. S. 853 (1977); see also Grageda v. INS, 12 F.3d 919,

921 (9th Cir. 1993)("A conviction subject to collateral attack

or other nodification is still final"); Palmer v. INS, 4 F.3d

482, 489 (7th Cir. 1993)("As the Bl A correctly observed, an

alien may not collaterally attack an otherwi se valid state
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court conviction, or go behind the judicial record to
determ ne, in immgration proceedings, the guilt or innocence

of the alien"); Gouveia v. INS, 980 F.2d 814, 817 (1st Cir.

1992) ("Crim nal convictions cannot be collaterally attacked during
i mm gration proceedi ngs").

VWil e petitioner concedes that "post conviction notions do not
operate to negate the finality of a conviction for deportation

pur poses,"” he neverthel ess argues that the record of his conviction
is "void on its face." Pet. Brief at 19-20. This assertion is
curious in light of the fact that his notion has already been
considered and rejected by a Kansas state district court. See Pet.
Brief at 19. Furthernore, petitioner's argunent necessarily
contenpl ates this Court conducting an i ndependent assessnent of the
validity of his 1993 conviction, and the Court clearly "my not go

behind [the judicial record of conviction] to nmake an i ndependent

determ nation of guilt or innocence.” See Longoria-Castaneda, 548

F.2d at 236.

As a final matter, the plain |language of INA 8 101(a)(48)
states that "the term'conviction' neans...the alien has
entered a plea of...nolo contendere...and the judge has
ordered sonme form of punishment, penalty, or restraint on the
alien's liberty to be inposed.” As the Fifth Circuit has

not ed, the | anguage of the statute is clear. See Mdosa V.
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INS, 171 F.3d 994, 1005-06 (5th Cir. 1999). Petitioner's
Kansas di sposition cones squarely within this definition. He
was convicted and sentenced to twelve nonths of supervised
probation. A R 251.
LT SUBSTANTI AL EVI DENCE SUPPORTS THE DENI AL OF
W THHOLDI NG OF REMOVAL UNDER THE TORTURE CONVENTI ON
BECAUSE PETI TI ONER FAI LED TO ESTABLI SH THAT I T IS
MORE LI KELY THAN NOT THAT HE WOULD BE SUBJECTED TO
TORTURE UPON RETURNI NG TO KENYA
A The Torture Convention
1. The Treaty And | nmpl enenting Regul ati ons
In the instant appeal, petitioner's sole claimregarding
a fear of future m streatnment focuses on his eligibility for
relief under the Torture Convention. As of the date of this
brief, this Court has not published a decision in which the
i ssue of protection under the Torture Convention has arisen.
Therefore, the issue of applicant's eligibility for
wi t hhol di ng of renoval under the regulations inplenenting the
Torture Convention appears to be a question of first
inpression in this Circuit.
Article 3 of the Torture Convention provides that a
signatory nation shall not "expel, return...or extradite" a
person to another country "where there are substantial grounds

for believing that he would be in danger of being subjected to

torture." See, e.q., Khourassany v. INS, 208 F.3d 1096, 1099
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(9th Cir. 2000). The Torture Convention is a non-self-
executing treaty. See S. Treaty Doc. No. 100-20 (9188); 136
Cong. Rec. S17486-01, 1990 W. 168442 (Daily Ed. Cct. 27,

1990); Ali v. Reno, 237 F.3d 591 (6th Cir. 2001).

Jurisdiction to hear a claimfor protection under its
provi sions arose only after Congress enacted | egislation
aut hori zing i nplenmentation of the Torture Convention and

granting federal jurisdiction. See id; see generally De |la

Rosa v. United States, 32 F.3d 8, 10 n.1 (1st Cir. 1994),

cert. denied, 514 U. S. 1049 (1995)(treaties that are "not
sel f-executing...could not...give rise to privately

enforceable rights under United States law'); In re Estate of

Ferdi nand E. Marcos Human Ri ghts Litigation, 978 F.2d 493, 503

(9th Cir. 1992), cert. denied, 508 U S. 972 (1993)("no private

cause of action can ever be inplied froma non-self-executing
treaty").

That legislation is the Foreign Affairs Reform and
Restructuring Act of 1998 (FARRA), Pub. L. No. 105-277, 112
Stat. 2682-822, which Congress enacted in 1998. The
protections in FARRA essentially mrror the protections
provi ded under Article 3 of the Convention. |In FARRA,
Congress stated, "It shall be the policy of the United States

not to expel, extradite, or otherw se effect the involuntary
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return of any person to a country in which there are
substantial grounds for believing the person would be in
danger of being subjected to torture, regardl ess of whether
the person is physically present in the United States."” See
FARRA § 2242(a); Ali, 237 F.3d at 597.

I n FARRA, Congress made the grant of jurisdiction
required for the inplenentation of a non-self-executing
treaty. It granted limted jurisdiction to the federal courts
to review any decision made on a claimfor protection under
the Torture Convention, barring jurisdiction except as part of
the review of a final order of renoval pursuant to section 242
of the Act. See FARRA § 2242(d).

FARRA gave the Attorney General authorization to
promul gate regul ati ons i nplenenting the Torture Conventi on.
See FARRA § 2242. The Attorney General pronul gated the
pertinent regul ations, and they becane effective on March 22,
1999. See 64 Fed. Reg. 8478 (1999).' Therefore, the
regul ati ons were in effect at the time of petitioner's renoval

proceedi ngs and govern this case. See id.

2. Under The Deferential Substantial Evidence
St andard of Review, The Board's Denial of

19 These regul ati ons were incorporated into existing
regul ations at 8 C.F. R 88 3, 103, 208, 235, 238, 240, 241,
253, and 507. The bulk of the new regulations are in 8 C.F. R
§ 208. 18.
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Petitioner's Request For Wthhol di ng Under The
Torture Convention Can Be Reversed Only For
Conpel I'i ng Reasons

Questions of |aw and statutory construction are revi ewed

de novo, but in applying the principles of Chevron deference,

the Court nust defer to the Board's construction so long as it

is "permssible.” INS v. Aguirre-Aquirre, 526 U S. 415, 424

(1999); Chevron U.S.A., Inc. v. Natural Resources Defense

Council, Inc., 467 U. S. 837, 843 (1984); Vue v. INS, 92 F.3d

696, 699 (8th Cir. 1996). As this Court has held, "we nust
defer to the agency's interpretation unless it is inconsistent
with the plain | anguage of the statute or constitutes an
unreasonabl e interpretation of an anmbi guous statute."”

Afolayan v. INS, 219 F.3d 784, 787 (8th Cir. 2000)(citing

Chevron, 467 U. S. at 842-45). The principle of deference is
particularly applicable to determ nations regardi ng "whet her
the statutory conditions for w thholding [of renmpoval] have

been nmet." Aquirre-Aquirre, 516 U. S. at 424-25.

The standard of review for factual findings is set forth
in the new statute governing review of this case. The statute
st at es:

[t]he adm nistrative findings of fact are concl usive

unl ess any reasonabl e adj udi cator woul d be conpel |l ed

to conclude to the contrary.

I NA 8§ 242(b)(4)(B), 8 U . S.C. § 1252(b)(4)(B). This statutory
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provi sion codifies the well-established "substantial evidence"
standard of review. Under this standard, a denial of asylum
and wi t hhol di ng of renoval may be overturned only if the
evidence is "so conpelling that no reasonable factfinder could
fail to find the requisite fear of persecution."?0 |NS v.

El i as- Zacarias, 502 U. S. 478, 484 (1992); Hanrehi v. INS, 64

F.3d 1240, 1242 (8th Cir. 1995); see Chang v. INS, 119 F.3d

1055, 1059 (3d Cir. 1997) (stating that court's "review of the

BIA's decision is narrow'); Chun v. INS, 40 F.3d 76, 78 (5th

Cir. 1994)(review ng court may not reverse the Board's factual
determ nations absent a finding "not only that the evidence
supports such a contrary conclusion, but that the evidence

conpels it")(citing Elias-Zacarias, 502 U.S. at 483-

84) (enphasis in original). Therefore, reversal of the Board's
decision is not proper if the evidence, and reasonabl e
inferences arising therefrom support nore than one

interpretation. See generally Feleke v. INS, 118 F.3d 594,

598 (8th Cir. 1997)("We are not at liberty to reweigh the

evidence"); MKkhael v. INS, 115 F.3d 299, 304 (5th Cir

20 The substantial evidence standard requires the evidence
in petitioner's favor to be so strong that, were this a civil
trial, he would be entitled to a judgnent as a matter of | aw.
See Elias-Zacarias, 502 U S. at 481 (discussing the
substanti al evidence standard, and citing NLRB v. Col unbi an
Enaneling & Stanping Co, Inc., 306 U S. 292, 300 (1939)).
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1997) ("Any di sagreenment we m ght have with the BI A" s apprai sal
of the facts is not a sufficient ground for reversal"); Kotasz

v. INS, 31 F.3d 847, 851 (9th Cir. 1994)(reviewi ng court is

barred from "i ndependently wei ghing evidence and hol di ng that
petitioner is eligible for [wi thholding], except in cases

where conpel ling evidence is shown").

3. The Alien Bears the Burden of Proof And Must
Denonstrate That It Is More Likely Than Not That
He WIIl Be Tortured, As Defined In The
Regul ations, In The Country O Renoval

Unli ke asylum which is discretionary, wthhol ding of
renoval under the Torture Convention is mandatory. 8 C.F.R 8§
208.16(d)(1). Pursuant to the inplenenting regulations, "the
burden of proof is on the applicant...to establish that it is
more |ikely than not that he or she would be tortured if
renoved to the proposed country of renoval.”" 8 CF.R 8§

208.16(c)(2). In turn, torture is defined at 8 CF. R 8§
208.18(a)(1) as:

any act by which severe pain or suffering, whether
physical or nental, is intentionally inflicted on a
person for such purposes as obtaining from him or
her or a third person information or a confession,
puni shing himor her for an act he or she or a third
person has commtted or is suspected of having
commtted, or intimdating or coercing himor her or
a third person, or for any reason based on

di scrim nation of any kind, when such pain or
suffering is inflicted by or at the instigation of
or with the consent or acqui escence of a public
official or other person acting in an offici al
capacity.
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The burden of proof for an applicant seeking w thhol di ng of
renmoval under the Convention, |like that for an applicant
seeki ng wi thhol ding of renoval under INA 8 241(b)(3), is

hi gher than the burden inposed on an asylum applicant. See 8

C.F.R 8§ 208.16(c)(2); Kamalthas v. INS, 251 F.3d 1279, 1282

(9th Cir. 2001); Ali, 237 F.3d at 596; cf. Lopez-Zeron v. INS, 8

F.3d 636, 638 (8th Cir. 1993).

B. Substanti al Evi dence Supports The Board's Deci sion

Petitioner's brief focuses extensively on his alleged
treat ment by Kenyan governnental authorities in August 1993,
but utterly fails to provide any grounds for his assertion
that he faces a clear probability of torture if repatriated.
In contrast, the Board assessed and refuted every
characteristic and belief that petitioner identified as a
potential ground for the governnment's interest in torturing
him and reasonably concluded that he had failed to carry his
hi gh burden for denonstrating withholding eligibility.

In this regard, the Board noted that petitioner admtted
in his testinmony that he was never questioned about his
political beliefs or union activities during the course of his

t wo- week detention in 1993.21 A R 5; see A.R 105-10, 116-17.

2L 1t nmust also be noted that petitioner has not been
active in the FORD party, or any other political party, since
(continued...)
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Additionally, petitioner's role as a union representative had
ended in 1988--five years before his alleged arrest and
detention by the Kenyan "special branch.™ A R 5, 101-102.
In fact, petitioner conceded that his arrest and detention
were solely attributable to the fact that the authorities had
| earned of his receipt of $1,500.00 and sought to "blackmail"
him A R 105 ("They just wanted ne to pay them noney").

The Board al so determ ned that petitioner's professed
fear of torture was undercut by his ability to | eave the
country follow ng his detention, and the fact that he
subsequently renewed his passport without difficulty.? AR

6, 112, 115; cf. Safaie v. INS, 25 F.3d 636, 640 (8th Cir.

1994) (alien's ability to get visa and | eave the country

under m ned wel | -founded fear of future persecution). In |ight

of these factors, the Board's decision is amply supported by
substanti al evidence, and petitioner has certainly not

denmonstrated that the evidence is "'so conpelling that no reasonabl e

fact-finder could fail to find the requisite fear of persecution.'”

Nyonzele v. INS, 83 F.3d 975, 981 (8th Cir. 1996)(citing Hanzehi, 64

21(...continued)
his departure from Kenya in 1993. A R 112-13.

22 According to the Country Report, petitioner, as a civil
servant enpl oyee of a government bank, would be required to
obtain governnment perm ssion for international travel. A R
158.
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F.3d at 1242 (quoting Elias-Zacarias, 502 U S. at 484)). In short,

accepting petitioner's account of his ordeal as credible, his
wi t hholding claimis based on a specific, isolated set of
circunstances that existed in 1993, and thus cannot show that
it is nore likely than not that he would be tortured if
returned to Kenya.

CONCLUSI ON

For the foregoing reasons, the decision of the Board of
| mm gration Appeals should be affirmed, and the petition for
revi ew shoul d be deni ed.
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