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OPINION
PREGERSON, Circuit Judge:

Before appealing to acircuit court, an alien may seek relief
from adecision of the Board of Immigration Appeals ("BIA")
by filing a motion to reopen his or her deportation proceedings.1
8 C.F.R. 8 3.2(3). The purpose of a motion to reopen isto
present new facts or evidence that may entitlethe alien to

1 Anaien may seek relief from a decision of an Immigration Judge by
filing amotion to reopen. 8 C.F.R. § 3.23(b)(3).

16504



relief from deportation. INA 8§ 240(c)(6)(B), 8 U.S.C.

§ 1229a(c)(6)(B); 8 C.F.R. 8 3.2(c)(1). An aien may use a
motion to reopen to challenge the finding of deportability

itself, or to show that the alien is newly eligible for relief from
deportation. Iris Gomez, The Consequences of Nonappear-
ance: Interpreting New Section 242B of the Immigration and
Nationality Act, 30 San Diego L. Rev. 75, 117-18 (1993).2

In 1996, the Department of Justice promulgated regulations
restricting an alien to one motion to reopen, and requiring the
motion to be filed within ninety days of the BIA's decision.

8 C.F.R. 83.2(c)(2). In this appeal, we reaffirm our prior
holding that this ninety-day filing period is subject to equita-
bletolling. See Varelav. INS, 204 F.3d 1237, 1240 (9th Cir.
2000). We al so conclude that the circumstances presented by
the petitioner's case warrant equitable tolling. Accordingly,
we grant the petition for review, reverse the denial of the
motion to reopen, and remand to the BIA.

l.
FACTSAND PROCEDURAL HISTORY

In November 1991, Oscar A. Socop-Gonzalez (" Socop"), a
native and citizen of Guatemala, entered the United States as
anonimmigrant visitor. He was authorized to remain until
May 26, 1992, but remained beyond that date without authori-
zation from the INS. On September 5, 1995, Socop filed an
application for asylum and withholding of deportation. On

2 An alien may also seek relief from adecision of an 1J or the BIA by
filing amotion to reconsider. The purpose of a motion to reconsider is not
to raise new facts, but rather to demonstrate that the 1J or the BIA erred

as amatter of law or fact. INA 8§ 240(c)(5)(C), 8 U.S.C. § 1229a(c)(5)(C);
8 C.F.R. 8 3.2(b)(1) (governing motions to reconsider before the BIA); 8
C.F.R. 8 3.23(b)(2) (governing motions to reconsider before the 1J). An
alien must file amotion to reconsider within thirty days of the IJs or the
BIA'sdecision. INA § 240(c)(5)(B), 8 U.S.C.8 1229a(c)(5)(B); 8 C.F.R.
§3.2(b)(2); 8 C.F.R. § 3.23(b)(1).
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October 19, 1995, the INS initiated deportation proceedings
against Socop by issuing an Order to Show Cause that
charged him with overstaying his visain violation of

§ 241(a)(2) of the Immigration and Nationality Act ("INA"),
8 U.S.C. § 1251(a)(2).3 At a hearing held before an Immigra-
tion Judge ("1J"), Socop conceded that he was deportable as
charged, but requested asylum, withholding of deportation,
and aternatively, voluntary departure. On April 4, 1996, the
|J denied all requested relief and ordered Socop deported. Six
days later, Socop filed atimely appeal with the BIA. Socop
was represented by an attorney at the deportation hearing, but
filed the appeal pro se.

On March 30, 1997, while his asylum appeal to the BIA

was pending, Socop married Sandra Haydee Burbano, a
United States citizen. On April 7, 1997, Socop went to the
INS office in Westminster, Californiato inquire about how to
submit a petition to immigrate based on his marriage. The
INS officer staffing the information booth instructed Socop to
withdraw his asylum appeal and to file an application for
adjustment of status with the INS. Socop followed these
instructions: that very day, he sent aletter to the BIA with-
drawing his appedl. In hisletter, he explained that he was
withdrawing his appeal because he "got married to an Ameri-
can citizen and [was] going to file for my adjustment of status
[through] marriage.” On April 23, 1997, Socop filed an imme-
diate relative petition, an application for adjustment of status,
and an application for employment authorization with the
INS.

Unfortunately, the INS officer provided incorrect adviceto
Socop. When the BIA received Socop's letter withdrawing his
appedl, it issued an order dated May 5, 1997 returning the
case to the Immigration Court without further action. This
order congtituted afinal administrative decision in Socop's

3 The overstay provision has since been recodified at INA
8§ 237(a)(1)(C)(i), 8 U.S.C. 8 1227(a)(1)(C)(i).

16506



asylum case, which made Socop's April 4, 1996 deportation
order immediately effective. Instead of instructing Socop to
withdraw his asylum petition, the INS officer should have told
Socop to file an immediate relative visa petition with the INS
and wait until it was approved. Assuming the INS approved
his visa petition (it in fact did so on April 7, 1998), Socop
then should have filed a motion to reopen (styled as amotion
to remand) with the BIA, accompanied by a completed appli-
cation for adjustment of status and his approved visa petition.
See 8 C.F.R. 8 3.2(c)(4) (providing that motion to reopen
while appedl is pending before the BIA "may be deemed a
motion to remand for further proceedings before the Immigra-
tion Judge"); 8 C.F.R. 8 3.2(c)(1) (providing that motion to
reopen on basis of new eligibility for relief from deportation
"must be accompanied by the appropriate application for
relief and all supporting documentation™).

The BIA may grant amotion to remand before it has ren-

dered afinal decision in agiven case. In re Y ewondwosen, 21
I. & N. Dec. 1025 (1997). Therefore, had Socop's visa peti-
tion been approved before the BIA rendered itsdecisionin his
asylum appesdl, the BIA could have granted his motion to
remand. Even if the BIA had rendered afina decision in
Socop's case before his visa petition had been approved,
Socop still would still have had ninety daysin which to file

a supported motion to reopen. See 8 C.F.R.8§ 3.2(¢c)(2); Inre
H-A-, Interim Dec. 3394 (BIA 1999) (holding that alien
whose deportation proceedings have closed may still move to
reopen to adjust status so long as visa petition is approved
within ninety days of final deportation order). By following
the INS officer's advice to withdraw his appeal, however,
Socop unwittingly triggered his own immediate deportation
and, absent a successful motion to reopen, lost any chance he
might have had to adjust his status on the basis of his mar-

riage.

On July 2, 1997, the INS sent Socop a"Bag and Baggage"
letter instructing him to report for deportation on August 11,

16507



1997. This letter, which Socop received on July 7, 1997,
alerted him for the first time that there was a problem with his
attempt to adjust his status.

At the same time that the INS was attempting to deport

Socop, it aso started to process his application for adjustment
of status. On July 12, 1997, ten days after the INS sent Socop
the "Bag and Baggage" letter, it sent him aletter instructing
him to report to the INS to receive his employment authoriza-
tion card. On July 14, 1997, Socop consulted with a lawyer
who prepared and filed awaiver of excludability, presumably
to supplement his adjustment of status petition. Two days
later, Socop went to the INS and picked up his employment
authorization card, which had an expiration date of July 15,
1998.

Concerned that he had not followed the proper procedure

to adjust his status, and confused by the conflicting signals he
was receiving from the INS, Socop returned to the INS office
in Westminster on August 6, 1997. He spoke with the same
INS officer with whom he had spoken on his previous visit,
and she again told him that in order to adjust his status, he
needed to withdraw his asylum appeal with the BIA.

By now Socop was wary of the INS officer's advice. With
alawyer's assistance, on August 11, 1997, Socop moved the
BIA to reopen his case and to reinstate his asylum appeadl.
Socop based his motion to reopen on the ground that he relied
to his detriment on the incorrect advice of the INS officer.
Socop aso urged the BIA to exercise its sua sponte power to
reopen his case. See 8 C.F.R. § 3.2(a) (authorizing BIA to
reopen cases on its own motion).

The BIA denied Socop's motion to reopen on two grounds.
Firgt, it held that the motion to reopen was untimely because
it was not filed within ninety days of the BIA's decision.4 Sec-

4 The BIA aso held that if Socop's motion were construed as a motion
to reconsider, it was untimely because it was not filed within thirty days
of the BIA's decision. This aspect of the BIA's decision is not on appeal.
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ond, the BIA held that even if Socop's motion to reopen were
timely, the motion should be denied because Socop did not
submit an approved visa petition and an application for
adjustment of status at the time he filed his motion to reopen.
After denying Socop's motion to reopen, the BIA also
declined to exercise its sua sponte power to reopen, finding
that Socop's case did not present "exceptional circum-
stances.” SeelnreJJ-, 21 1. & N. Dec. 976 (1997) (establish-
ing "exceptiona circumstances' standard for sua sponte
reopening).

Socop timely appealed the BIA's decision to this court. On
appeal, Socop argues that the BIA should have equitably
tolled the ninety-day filing period for motions to reopen. Spe-
cifically, Socop argues that the period from May 5 (when the
BIA returned Socop's case to the Immigration Court) until
July 7 (when Socop received the "Bag and Baggage " | etter)
should be tolled because during this time, despite due dili-
gence, he did not know that the erroneous advice of the INS
officer had caused him to follow the wrong procedure and
that, asaresult, his April 4, 1996 deportation order had
become effective. In the alternative, Socop argues that the
BIA erred in refusing to exercise its sua sponte power to
reopen cases that present "exceptional circumstances.”
Because we hold that the BIA should have equitably tolled the
ninety-day filing period, we do not reach the question whether
the BIA should have exercised its sua sponte power to reopen.

.
JURISDICTION

This case is governed by the transitional rules of the Illegal
Immigration Reform and Immigrant Responsibility Act of
1996 ("l1IRIRA") because Socop was placed in deportation
proceedings before April 1, 1997 (on October 19, 1995), and
hisfinal deportation order became effective after October 30,
1996 (on May 5, 1997). See IIRIRA § 309(a), (c)(1); Kalaw
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V. INS, 133 F.3d 1147, 1150 (9th Cir. 1997). We have juris-
diction to review the BIA's refusal to reopen deportation pro-
ceedings pursuant to the now-repealed INA 8§ 106(a), 8 U.S.C.
§ 1105a(a), as amended by the transitional rules governing
judicial review, which are codified at IIRIRA § 309(c)(4).5
See Arrozal v. INS, 159 F.3d 429, 431-32 (9th Cir. 1998)
(holding that court of appeals has jurisdiction to review denia
of motion to reopen where underlying deportation order
issued pursuant to INA § 241(a)(2)).

Before reaching the merits of this case, we must first

address the INS's contention that we lack jurisdiction to con-
sider Socop's equitable tolling argument because he failed to
raise it beforethe BIA. The INSis correct that if Socop failed
to exhaust his administrative remedies with respect to equita-
ble tolling, we lack jurisdiction under the INA to consider the
issue on appeal. See INA § 106(c), 8 U.S.C. 8 1105a(c)
(repealed 1996) (mandating exhaustion); Vargasv. INS, 831
F.2d 906, 907-08 (9th Cir. 1987) ("Failuretoraise anissuein
an appedl to the BIA constitutes afailure to exhaust remedies
with respect to that question and deprives this court of juris-
diction to hear the matter.") (citations omitted).6 We hold that
even though Socop never specifically invoked the phrase "eg-
uitable tolling” in his briefsto the BIA, he sufficiently raised

5 IIRIRA replaced the old statutory section governing judicial review of
deportation and exclusion orders, INA 8§ 106, 8 U.S.C. § 11053, with a
new section governing judicial review of "remova " orders, INA § 242, 8
U.S.C. § 1252. The new review provision does not apply to cases that are
governed by the transitional rules; these cases continue to be governed by
INA § 106, as amended by the transitiona rules. See Avetova-Elissevav.
INS, 213 F.3d 1192, 1195 n.4 (9th Cir. 2000).

6 INA 106(c), 8 U.S.C. § 1105a(c), now repealed, states: "An order of
deportation . . . shall not be reviewed by any court if the alien has not
exhausted the administrative remedies available to him as of right under
the immigration laws and regulations. . . ." This exhaustion requirement
applies to Socop because "[t]he transitional rulesincorporate 8 U.S.C.
§1105a(c) . . . ." Hosev. INS, 180 F.3d 992, 996 (9th Cir. 1999). The
post-11RIRA exhaustion requirement is codified at INA § 242(d), 8 U.S.C.
§ 1252(d).
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the issue before the BIA to permit us to review the issue on
appeal.

Socop submitted an opening and areply brief to the BIA,
aswell as apersona declaration. In these documents, Socop
set forth in detail the factual background of this case. Socop
explained that he was in deportation proceedings, and that
after marrying an American citizen, he sought advice from the
INS on how to adjust his status. He explained that he received
incorrect advice from an INS officer -- not once, but twice

-- that he should withdraw his asylum appeal in order to
apply for adjustment of status. Socop detailed how he care-
fully followed this advice by immediately withdrawing his
asylum apped and then filing an adjustment of status petition.
Socop argued that he should not be penalized for relying on
the incorrect advice of the INS officer.

These facts -- Socop'sinability, through no fault of his

own and despite due diligence, to discover that his April 6,
1996 deportation order became effective when he withdrew
his appeal before the BIA -- are precisely those needed to
support an equitable tolling argument. See Supermail Cargo,
Inc. v. United States, 68 F.3d 1204, 1207 (9th Cir. 1995).
Unfortunately, neither Socop's opening brief nor his reply
brief explicitly requested that the ninety-day limitations
period for filing motions to reopen be equitably tolled.
Instead, Socop requested relief based on the doctrine of equi-
table estoppel, which is similar to, but distinct from, equitable
tolling.

Both equitable tolling and equitable estoppel can be used to
"stop alimitations period from continuing to run after it has
already begun to run." See Gardenhirev. IRS, 220 B.R. 376,
382 (B.A.P. 9th Cir. 1998), rev'd on other grounds, 209 F.3d
1145 (9th Cir. 2000). But while tolling "focuses on the plain-
tiff's excusable ignorance of the limitations period and on
lack of prejudice to the defendant,” estoppel"focuses on the
actions of the defendant.” Naton v. Bank of California, 649
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F.2d 691, 696 (9th Cir. 1981); see dso L ehman v. United
States, 154 F.3d 1010, 1015-17 (9th Cir. 1998) (discussing
both theories), cert. denied, 526 U.S. 1040 (1999); Stitt v. Wil-
liams, 919 F.2d 516, 522 (9th Cir. 1990) ("[E]quitabletolling
applies when the plaintiff is unaware of his cause of action,
while equitable estoppel applies when a plaintiff who knows
of his cause of action reasonably relies on the defendant's
statements or conduct in failing to bring suit.").

Equitable estoppel cannot serve as the basis for relief in this
case because Socop would have to show that the INS officer
engaged in "affirmative misconduct” when she provided him
with incorrect advice. Mukherjeev. INS, 793 F.2d 1006, 1008
(9th Cir. 1986) (citation omitted). We have previously defined
"affirmative misconduct” to mean a"deliberate lie" or "a pat-
tern of false promises.” Id. at 1009. Negligently providing
misinformation to an alien does not meet this definition, so
Socop cannot prevail on an estoppel theory. Seeid. at 1009
(holding that there was no affirmative misconduct where the
consular officer failed to inform petitioner that his visawas
approved and misinformed petitioner that he was not subject
to atwo-year residency regquirement).

By contrast, equitable tolling does not require affirmative
misconduct on behalf of the opposing party; rather,"[a]ll one
need show is that by the exercise of reasonable diligence the
proponent of tolling could not have discovered essential infor-
mation bearing on the claim.” Gardenhire, 220 B.R. at 382;
see also Bell v. Fowler, 99 F.3d 262, 266 n.2 (8th Cir. 1996)
("Equitable tolling does not require any misconduct on the
part of the defendant.”) (citation omitted). Even though
Socop's lawyer mistakenly invoked equitable estoppel instead
of equitable tolling as the basis for relief, for the following
reasons we hold that Socop is not barred from presenting a
meritorious tolling argument on appedl.

First, the Supreme Court itself has established that it is
appropriate to decide a case on tolling grounds, even though
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it was argued before and decided by the court of appeals as
an estoppel case. See Hondav. Clark, 386 U.S. 484 (1967).
In Honda, the Supreme Court observed that"[b]oth as the
case was treated by the lower courts and asit was largely
argued here, the limitations issue has been thought to turn on
whether the Government is estopped from asserting the 60-
day time bar provided for actions of thiskind." Honda, 386
U.S. at 486. This statement accurately reflects the appellate
court proceedings in this case.7 Although the tolling argument
had not been properly raised before the court of appeals, the
Supreme Court nevertheless concluded: "Quite apart from any
question of governmental estoppel respecting assertion of the
statute of limitations. . . we consider that the limitations
period wasin any event tolled . . . and that petitioners right
to bring their suit was not foreclosed.” 1d. at 494-95.

Second, we decline to penalize Socop for his lawyer'sfail-
ure to seize on equitable tolling, as opposed to equitable
estoppel, as the correct theory on which to premise his request

7 See Kondo v. Katzenbach, 356 F.2d 351 (D.C. Cir. 1966), rev'd sub
nom. Hondav. Clark, 386 U.S. 484 (1967). The appellants opening brief
before the court of appeals mentioned only estoppel but did not mention
tolling. See, eq., Br. for Appellants at (i), Kondo, 356 F.2d 351 (1967)
(Nos. 19,282 & 19,284) (phrasing the question presented as "whether . . .
equitable estoppel . . . isavailable against the United States in suits under
the Trading With The Enemy Act,” and not mentioning equitable tolling).
The sameistrue for the appellee's answering brief in that case. See Br.
for Appellee, Kondo, 356 F.2d 351 (Nos. 19,282-19,284). Unlike their
opening briefs, the appellants' reply brief in Kondo did mention tolling.
See Reply Br. for Appellants at 2-6, Kondo , 356 F.2d 351 (Nos. 19,282
& 19,284). However, "[p]ointsraised for thefirst timein areply brief are
not normally to be considered on appeal.” United States v. Haldeman, 559
F.2d 31, 78 (1976) (citing Finsky v. Union Carbide & Carbon Corp., 249
F.2d 449, 459 (7th Cir. 1957), cert. denied, 356 U.S. 957, 78 S.Ct. 993
(1958); see also Herbert v. National Academy of Sciences, 974 F.2d 192,
196 (D.C. Cir. 1992) ("This Court, of course, generally refuses to entertain
arguments raised for the first timein an appellant's reply brief."). Finally,
the majority opinion of the court of appeals, like the appellant's opening
brief and the appellee's answering brief, also discussed only estoppel but
did not discusstolling. See Kondo, 356 F.2d at 352-59.
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for relief. Our court has observed that there is'clearly some
overlap" between equitable tolling and estoppel, and that the
two can be difficult to distinguish. Supermail , 68 F.3d at
1207; see also Benitez-Pons v. Puerto Rico, 136 F.3d 54, 62
(1st Cir. 1998) ("Equitable estoppel hasasimilar origin and
effect as equitable tolling, although it is adistinct doctrine.”).

Moreover, Socop's lawyer is not the first to conflate the

two concepts. Courts themselves often "use the terms “equita
bletolling' and “equitable estoppel’ interchangeably or incor-
rectly." 4 CHARLES ALANWRIGHT & ARTHUR R. MILLER,
FEDERAL PRACTICE AND PROCEDURE § 1056 (2d ed. Supp. 2001)
(citing cases); see dso Stitt, 919 F.2d at 522 (noting that the
case law regarding equitable estoppel and equitabletolling is
"confused and contradictory,” and that the district court "used
the language of equitable estoppel” but applied the test "rele-
vant to equitable tolling"); Bell, 99 F.3d at 266 n.2 (noting

that "[€e]quitable estoppel and equitable tolling are two distinct
concepts often blurred by inconsistent use of the terminolo-

gy," and citing cases in which courts have confused the con-
cepts); McAllister v. FDIC, 87 F.3d 762, 767 n.4 (5th Cir.
1996) ("Severa courts, including the Supreme Court in [rwin
[v. Dep't of Veterans Affairs, 498 U.S. 89 (1991)], have used
the terms “equitable tolling' and "equitable estoppdl’ inter-
changeably.").

Finally, we agree with Socop that regardless of the clarity
with which he raised the equitable tolling argument in his
briefs, the BIA did, in fact, address the question whether equi-
table considerations should toll the limitations period set forth
in8 C.F.R. 8§3.2. In Sagermark v. INS, 767 F.2d 645 (9th Cir.
1985), we had to decide whether the petitioner exhausted his
administrative remedies where it was unclear whether he
timely appeaed the 1Js decision to the BIA. Id. at 648. We
observed that the BIA did, in fact, consider the merits of the
|Js decision -- afact which led usto conclude that the peti-
tioner had exhausted his remedies even if he failed to timely
appeal to the BIA. We wrote, "[w]hether or not the decision
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on the merits was technically before the BIA, the BIA
addressed it thoroughly enough to convince us that the rele-
vant policy concerns underlying the exhaustion requirement
-- that an administrative agency should have afull opportu-
nity to resolve a controversy or correct its own errors before
judicial intervention -- have been satisfied here. " 1d. at 648.

Similarly, we are satisfied that the BIA in Socop's case
considered and addressed equitable tolling with sufficient
thoroughnessto dispel the fear that our consideration of this
issue on appeal will interfere with agency autonomy. The BIA
was aware of the equitable considerations that weighed in
Socop's favor because Socop presented them in his briefs, and
he explicitly urged the BIA to exercise its equitable powers to
grant his motion to reopen. Despite this argument, the BIA
held that the limitations period for filing a motion to reopen
was subject to "certain exceptions not applicable here." The
BIA went on to hold that even if Socop's motion were con-
strued as amotion to reconsider, "there is no exception to the
time bar" for filing such motions.

The BIA therefore had -- and took advantage of -- the
opportunity to consider whether equitable considerations
mandated applying an exception to the time bars set forth in

8 3.2. "Where, as here, the agency was aware of the problem,
whereit did apply its expertise, whereit did exercise its dis-
cretion, it [would be] bizarre -- and decidedly unfair to peti-
tioner -- for usto refuse to review that decision. . . ." Singh-
Bhatha v. INS, 170 F.3d 943, 948 (9th Cir. 1999) (Kozinski,
J., dissenting in part). For all of these reasons, we conclude
that Socop exhausted his remedies with respect to equitable
tolling, and that we have jurisdiction to consider thisissue on
appeal .8

8 The INS aso argues that Socop waived the equitable tolling argument
because he failed to raise it before the original panel that heard this case
on appeal. We conclude, however, that Socop did raise the tolling argu-
ment before the original panel, albeit inartfully. In his brief to the original
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1.
STANDARD OF REVIEW

We review for an abuse of discretion the BIA's denial of
amotion to reopen. Shaar v. INS, 141 F.3d 953, 955 (9th Cir.
1998). We review de novo "the BIA's determination of purely
legal questions, including the BIA's interpretation of the
Immigration and Nationality Act." Lopez v. INS, 184 F.3d
1097, 1099 (9th Cir. 1999) (citation omitted). Deference to
the INSsinterpretation of the immigration lawsis only
appropriate if Congress intent is unclear. Chevron, U.SA.,
Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837, 842 (1984). "If acourt, in employing traditional tools of
statutory construction, ascertains that Congress had an inten-
tion on the precise question at issue, that intention is the law
and must be given effect.” Id. at 843 n.9.

panel, Socop requested that the court "toll" the ninety-day limitations
period on an equitable estoppel theory. Socop a so cited facts that would
support an equitable tolling argument. For the reasons stated above, this
was sufficient for Socop to raise the tolling issue before the original panel.

Moreover, unlike the failure to exhaust administrative remedies with
respect to an issue, failure to raise an issue before an origina appellate
panel does not preclude an en banc panel's jurisdiction over theissue. A
court's decision to rehear a case en banc effectively means that the origi-
nal three-judge panel never existed. Thisiswhy the original panel disposi-
tion may not be cited the very minute that a court votes to rehear a case
en banc. The en banc court does not review the original panel decision,
nor doesit overrule the original panel decision. Rather, the en banc court
acts asif it were hearing the case on appeal for the first time. This makes
sense because the purpose of en banc review isto correct any errors that
the original panel may have committed. If the original panel issuesa
clearly erroneous opinion, and the case is called en banc on grounds that
would correct the opinion but which were not raised before the origina
panel, the en banc panel would certainly be permitted, if not encouraged,
to decide the case on the correct, unraised grounds. Accordingly, because
Socop has unquestionably raised the equitable tolling argument before the
en banc court, we may now decide the issue.
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V.
DISCUSSION
A. Section 3.2 and Equitable Tolling

The INS faces an uphill battle in convincing us that the fil-
ing period for motions to reopen is not amenable to equitable
tolling. Agreement with the INS's position would require us
to overrule our circuit's precedent, and also to create a circuit
split. See Varela, 204 F.3d at 1240 (ninety-day filing period
for motions to reopen may be equitably tolled); lavorski v.
INS, 232 F.3d 124, 130 (2d Cir. 2000) (same).

InVarela, we held that the ninety-day period for filing
motions to reopen established in 8 C.F.R. § 3.2(c)(2) was sub-
ject to equitable tolling where the petitioner was defrauded by
an individual purporting to provide legal representation.
Varela, 204 F.3d at 1240. In deciding Varela, we relied on an
earlier case, Lopez, 184 F.3d at 1100, in which we equitably
tolled asimilar 180-day filing period for motions to reopen
that applies to aiens who have been deported in absentia.9 In
holding that the filing deadline in Lopez was subject to equita-
ble tolling, we applied in a straightforward manner the rule
stated long ago by the Supreme Court in Holmberg v. Arm-
brecht, 327 U.S. 392, 397 (1946): that the equitable tolling
doctrine” “isread into every federal statute of limitation." "

9 The statutory provision at issue in Lopez provided that, in cases where
an alien was deported in absentia, a motion to reopen could be "filed
within 180 days after . . . [an] order of deportation if the alien demon-
strates that the failure to appear was because of exceptional circumstances
...." Lopez, 184 F.3d at 1099. This provision was codified at INA
§242B(c)(3)(A), 8 U.S.C. § 1252b(c)(3)(A), and has since been repealed
by IIRIRA § 308(b)(6). 1d. at 1099." Congress replaced th[is] provision
with onethat isin al respectsidentical except that what formerly was cal-
led “deportation’ is now referred to as “removal.' See INA

8§ 240(b)(5)(C)(i), codified at 8 U.S.C. § 1229a(b)(5)(C)(i)." Jobe v. INS,
238 F.3d 96, 99 n.4 (1st Cir. 2001) (en banc).
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Lopez, 184 F.3d at 1100 (quoting Holmberg , 327 U.S. at 397)
(emphasis added in Lopez).

The INS argues that we wrongly decided both Varela and

L opez because Congress intended compliance with filing
deadlines for motions to reopen to be ajurisdictional require-
ment. Framed another way, the INS's position is that the fil-
ing deadline does not operate as a statute of limitations. If a
time limit isjurisdictional, it is not subject to the defenses of
waiver, equitable tolling, or equitable estoppel, athough there
may still be exceptions based on "unique circumstances." See
Zipesv. TWA, Inc. Indep. Fed'n of Flight Attendants, 455
U.S. 385, 393 (1982) (explaining that a statute of limitations,
unlike ajurisdictional requirement, is subject to waiver, toll-
ing, and estoppel); Hernandez-Riverav. INS, 630 F.2d 1352,
1354-55 (9th Cir. 1980) (applying "unigue circumstances’
exception to the "mandatory and jurisdictional " filing dead-
line for appeals from an Immigration Judge's decision to the
BIA); Vlaicu v. INS, 998 F.2d 758, 760 (9th Cir. 1993)
(same); Shamsi v. INS, 998 F.2d 761, 762-63 (9th Cir. 1993)
(same). In contrast, if atimelimit is "merely an ordinary stat-
ute of limitations engrafted upon a separate jurisdictional
grant," it is subject to equitable tolling. Ramadan v. Chase
Manhattan Corp., 156 F.3d 499, 500 (3d Cir. 1998).

The INSis correct that congressiona intent controls the
inquiry in this case: we must determine "whether congressio-
nal purpose is effectuated by tolling the statute of limitations
in [these] circumstances.” Burnett v. N.Y. Cent. R.R. Co., 380
U.S. 424, 427 (1965); see also King v. California, 784 F.2d
910, 914-15 (9th Cir. 1986) (stating that the "basic inquiry"

in "decid[ing] whether equitable tolling should apply" is
"whether tolling the statute in certain situations will effectuate
... congressional purpose. .. .") (citing Burnett, 380 U.S. at
427). We disagree with the INS's assertion, however, that
Congress intended the filing deadline for motions to reopen to
be jurisdictional.
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[1] We take as our starting place the presumption, read into
"every federal statute of limitation," that filing deadlines are
subject to equitable tolling. Holmberg, 327 U.S. at 397. We
See no reason not to extend to the limitations period here the
"same rebuttable presumption of equitable tolling " that
appliesin suits against private defendants and also in suits
against the United States. Irwin, 498 U.S. at 95-96. We pre-
sume that Congressis aware of the doctrine of equitable toll-
ing, Exploration Co. v. United States, 247 U.S. 435, 449
(1918), and that it knows how to create a mandatory and juris-
dictional filing requirement "if it wishesto do so." Irwin, 498
U.S. a 96; see also id. at 95 (presumption that equitable toll-
ing appliesto time limitsin suits against the government isa
"realistic assessment of legidative intent”). The INS may
rebut the presumption of equitable tolling by showing that
thereis "good reason to believe that Congress did not want
the equitable tolling doctrine to apply." United States v.
Brockamp, 519 U.S. 347, 350 (1997).

The Second Circuit recently concluded that the time period
for filing motions to reopen is amenabl e to equitable tolling.
lavorski, 232 F.3d at 130. The court found"no indication,
either explicit or implicit, that Congress intended that this lim-
itations period not be equitably tolled.” Id. Like the Second
Circuit, we take guidance from the line of Supreme Court
cases that discusses the circumstances under which a deadline
for filing suit against the government may be equitably tolled.
These cases, taken together, establish severa useful factors
that courts may use to determine whether or not Congress
intended compliance with alimitations period to be ajurisdic-
tional requirement.

In Bowen v. City of New York, 476 U.S. 467 (1986), the
Court considered whether equitable tolling applied to afiling
deadline for bringing a court challenge to afinal decision of
the Secretary of Health and Human Services regarding socid
security benefits. The limitations period, set forthin 42 U.S.C.
8 405(g), provided that a claimant could bring a challenge
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"within sixty days after the mailing to him of notice of such
decision or within such further time as the Secretary may
allow." Id. at 472 n.3 (emphasis added). In concluding that
Congress did not intend the limitations period to be jurisdic-
tional, the Court found persuasive that Congress had
expressy authorized the Secretary to toll the sixty-day limit,
"thus expressing its clear intention to allow tolling in some
cases." |d. at 480.

In Brockamp, decided more than ten years after Bowen, the
Court considered whether to equitably toll the time period,
established in § 6511 of the Internal Revenue Code, in which
taxpayers can file refund clams with the IRS. The Court
began its analysis by presuming, under Irwin, that the time
period was subject to equitable tolling. Brockamp, 519 U.S.
at 350. The Court then turned to the language of § 6511, not-
ing that it "set[ ] forth itstime limitations in unusually
emphatic form.” Id. at 350. Moreover, the statute "set[ | forth
itslimitations in a highly detailed technical manner, that, lin-
guistically speaking, cannot easily be read as containing
implicit exceptions." 1d. At several points, the statute tied a
time limitation to the substantive amount that a taxpayer

could claim, which meant that tolling the time period would
also result in an adjustment of the taxpayer's recovery. Id. at
351. The Tax Code provision at issue also "reiterate[d] its
limitations severa timesin several different ways. " I1d. at 351.
Even though 8 6511 set forth exceptions to the time limita-
tions, the exceptions were "very specific* and did not include
equitable tolling. 1d.

Finally, the Court predicted that an administrative night-
mare would result from applying equitable tolling to§ 6511
because of the large number of tax refunds requested by tax-
payers every year. |d. at 352. The Court inferred from this
potential administrative problem that " Congress would likely
have wanted to decide explicitly whether, or just where and
when, to expand the statute's limitations periods, rather than
delegate to the courts a generalized power to do so wherever
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acourt concludes that equity so requires.” 1d. at 353. For all
of these reasons, the Court concluded that Congress did not
intend equitable tolling to apply to § 6511. Id. at 354.

In United States v. Beggerly, 524 U.S. 38 (1998), the Court
held that atwelve-year statute of limitations contained in the
Quiet Title Act ("QTA") was not subject to equitable tolling.
Id. at 48. The statute provided that the limitations period did
not begin to run until the plaintiff knew or should have known
about the United States claim to the property in question. 1d.
The Court reasoned that because of this provision, the statute
itself already provided for what was equivalent to equitable
tolling. 1d. The Court aso felt that equitable tolling would be
inappropriate given the "unusually generous nature of the
QTA'slimitations time period." 1d. at 48-49.

These three cases, taken together, guide our inquiry in this
case. After examining the legidative history behind the filing
deadline for motions to reopen established in 8 C.F.R.

8 3.2(c)(2), and after comparing this deadline to those at issue
in Bowen, Brockamp, and Beggerly , we conclude that the fil-
ing deadline for motions to reopen is subject to equitable toll-

ing.

1. The Congressional Mandate

Prior to 1990, Congressimposed no limitation on when

an alien could file amotion to reopen or reconsider. See 8
C.F.R. § 242.22 (now rescinded); lavorski , 232 F.3d at 130-
31. In response to the perception that aliens were abusing the
review process to delay being deported, Congress passed the
Immigration Act of 1990 ("1990 Act"), Pub. L. 101-649, 104
Stat. 4978. Stonev. INS, 514 U.S. 386, 399-400 (1995). As
part of the 1990 Act, Congress directed the Attorney General
to "issue regulations with respect to the period of timein
which motions to reopen and to reconsider may be offered in
deportation proceedings, which regulations include alimita-
tion on the number of such motionsthat may befiled and a
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maximum time period for the filing of such motions... . ."
Immigration Act of 1990 § 545(d), 104 Stat. at 5066. The

Joint Explanatory Statement of the Committee Conference
accompanying the 1990 Act directed the Attorney General,

"in devel oping these regulations, [to] consider exceptions in
theinterest of justice.” H.R. CONF. REP. NO. 101-955, at 133
(1990).

This congressional mandate is noteworthy for severa
reasons. First, unlike the "highly detailed" and "technical”
time limits at issue in Brockamp, the mandate here is neither
detailed nor technical. The mandate does not instruct the
Attorney General to adopt specific time limits, but rather
leaves the matter to the Attorney General's discretion. Sec-
ond, the House Conference Committee instructed the Attor-
ney Genera "to consider exceptionsin the interest of justice.
In Bowen, the Court concluded that Congress had expressly
authorized tolling where the statute required filing within
sixty days or "within such further time as the Secretary may
alow." 476 U.S. at 472 n.3. Similarly, by instructing the
Attorney General to permit exceptions to deadlines when jus-
tice requires, Congress has expressly authorized flexibility in
the application of deadlines. See lavorski, 232 F.3d at 131
(noting that this legidative history "indicates . . . that while
Congress sought to impose generd limits on motions to
reopen, these limits were not intended to be inflexible"). If
Congress redly intended the filing deadline for motionsto
reopen to be jurisdictional, it would not have granted the
Attorney Genera such broad flexibility: Either it would not
have permitted exceptions at al, or it would have specified
those exceptions itself in no uncertain terms. Cf. Brockamp,
519 U.S. at 351 (no tolling where exceptions spelled out in
statute were "very specific" and did not include equitable toll-

ing).

2. The Department of Justice's Regulations

Pursuant to the congressional mandate, the Department
of Justice promulgated regulations in 1996 that are now codi-

16522



fied at 8 C.F.R. § 3.2 (applicable to BIA decisions) and 8
C.F.R. 8 3.23 (applicable to |J decisions). Even though the
congressional mandate is more probative of congressional
intent than the regulations promulgated by the Department of
Justice pursuant to that mandate, the regulations also support
the conclusion that the filing deadline for motions to reopen
is amenable to equitable tolling. These regulations state that
"aparty may file only one motion to reopen deportation or
exclusion proceedings. . . and that motion must be filed no
later than 90 days after the date on which the final administra-
tive decision was rendered in the proceeding sought to be
reopened . . . ." 8 C.F.R. 8 3.2(c)(2).

This language is neither "unusually emphatic,” Brock-

amp, 519 U.S. at 350, nor isit as strong as the language of

the time bar in the Federa Tort Claims Act, to which we have
applied equitable tolling. Alvarez-Machain v. United States,
107 F.3d 696, 700 (9th Cir. 1997) (applying tolling to atime
bar that stated: " "A tort claim against the United States shall
be forever barred unlessit is presented in writing to the appro-
priate Federal agency within two years after such claim
accrues ") (quoting 28 U.S.C. § 2401(b)). Thetime period --
ninety days -- is not "unusually generous," such that equita-

ble tolling would be inappropriate. Cf. Beggerly , 524 U.S. at
48-49. The time period does not already account for tolling by
providing that it only begins to run when an aien knows or
should have known that the BIA rendered afinal decisionin
hisor her case. Cf. id. at 48; Lampf, Pleva, Lipkind, Prupis &
Petigrow v. Gilbertson, 501 U.S. 350, 363 (1991) ("[T]he 1-
year period, by itsterms, begins after discovery of the facts
congtituting the violation, making tolling unnecessary.").

Presumably in response to the House Committee's
instruction to "consider exceptions in the interest of justice,”
the Department of Justice created four exceptions to the
ninety-day filing deadline. The ninety-day deadline does not
apply to motions to reopen (1) filed by aliens who are
deported in absentia; (2) filed by aliens seeking asylum or
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withholding of deportation based on changed country circum-
stances; (3) jointly filed by the alien and the INS; and (4) filed
by the INS where the basis of the motion is fraud in the origi-
nal proceeding or a crime that would support termination of
asylum. 8 C.F.R. 8 3.2(c)(3)(i-iv). As noted by the Second
Circuit, "[t]hese exceptions to the time and numerical limita
tions on motions to reopen imposed by the new rule appear

to respond precisely to Congress' desire to provide for certain
cases, 'in theinterest of justice . . . that would otherwise be
excluded by such limits." lavorski, 232 F.3d at 132 (citation
omitted).

Moreover, the BIA "may at any time reopen or recon-

sider on its own motion any case in which it has rendered a
decision.” 8 C.F.R. 8 3.2(a). The regulation does not specify
when the BIA should exercise this sua sponte power to
reopen, but the BIA has ruled that it will reopen cases that
present "exceptiona circumstances.” InreJ-J, 211. & N.
Dec. 976 (1997). In promulgating the regulations, the Depart-
ment of Justice considered and rejected the suggestion, pro-
posed by some commentators, that the ninety-day filing
period for motions to reopen should contain a"good cause”
exception. 61 Fed. Reg. 18,900, 18,902 (April 29, 1996). The
Department of Justice did not reject the suggestion because it
believed that a"good cause”" exception should not exist;
rather, it believed that the BIA's power sua sponte to reopen
cases already covered the situation of an alien who filed
beyond the ninety-day period with good cause. 1d.

These exceptions to the time limit help convince us that
Congress did not intend to bar equitable tolling. While the
presence of detailed exceptions can sometimes undermine the
argument for equitable tolling, see Brockamp, 519 U.S. at
351-52, the exceptions to the ninety-day limit are less specific
than those in Brockamp (particularly the BIA's sua sponte
power to reopen any case), and are all examples of equitable
circumstances that warrant refraining from holding that the
ninety-day time limit isjurisdictional. Cf. Bowen, 476 U.S. at
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480 n.12 (supporting application of equitable tolling by
observing that the Socia Security Administration's'regula
tions governing extensions of time for filing are based on con-
siderations of fairnessto claimants"). "This kind of
accommodation for exceptional casesisirreconcilable. . .
with the strict application that would be required of ajurisdic-
tional limitation." lavorski, 232 F.3d at 132.

The Second Circuit makes the additional point that the
Department of Justice itself has not treated the ninety-day fil-
ing deadline asif it were ajurisdictional requirement. 1d.
Shortly after the Department of Justice promulgated its fina
rule establishing the ninety-day limit for motions to reopen
(on April 29, 1996), Congress enacted IIRIRA (on September
30, 1996). Congress codified the restrictions on motions to
reopen and reconsider in [IRIRA § 304(a)(3). These restric-
tions follow the Department of Justice guidelines insofar as
they restrict an alien to one motion to reopen, and require the
motion to "be filed within ninety days of the of the date of the
entry of afinal administrative order.” INA 8§ 240(c)(6)(A),
(©)(i), 8 U.S.C. §1229a(c)(6)(A), (C)(i). The statute only lists
two exceptions to the ninety-day time limit: (1) the limit does
not apply to motions to reopen based on changed country con-
ditions; and (2) aliens who are deported in absentia may file
amotion to reopen within 180 days after the entry of the fina
removal order. INA 8 240(c)(6)(C)(ii), (iii), 8 U.S.C.

8 1229a(c)(6)(ii), (iii).

Despite the codification of only two exceptionsto the
ninety-day limit, the regulations continue to permit 1Js and the
BIA to reopen cases sua sponte at any time, and also to
reopen motionsjointly filed by the INS and the alien. lavor-
ki, 232 F.3d at 132. If the Department of Justice truly per-
ceived the ninety-day deadline to be jurisdictional, the
regulations would not permit these additional, uncodified
exceptions. 1d.

A final point isworth discussing. Statutes impose different
kinds of time limits. Some of these time limits, usually termed
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"statutes of limitations," prescribe when a claimant "must first
file suit following the point at which the cause of action
arose." Bailey v. West, 160 F.3d 1360, 1364 (Fed. Cir. 1998).
Other time limits, usually termed " statutes specifying the time
for review," prescribe "the time in which a person must
remove from one adjudicative forum to another.” 1d. The INS
suggests that because the filing deadline for motions to reopen
is more akin to a statute specifying the time for review than

to a statute of limitations, the filing deadline is mandatory and
jurisdictional, and not subject to equitable tolling. See Stone,
514 U.S. at 405 (describing statutes specifying the time for
review as "mandatory and jurisdictiona”). Even if the dead-
line for filing amotion to reopen with the same body were
more akin to a statute governing review -- and it isnot -- we
would reject the INS's argument. Like the Federa Circuit, we
do not believe that the Supreme Court meant to distinguish
between statutes of limitations and statutes specifying the
time for review when it established the generally applicable
rulein Irwin that time limitsinvolved in filing suit against the
government are presumed to be subject to equitable tolling.
Bailey, 160 F.3d at 1366.

This conclusion seemsinescapable given that Irwinitself as
well asits jurisprudential forefather, Bowen , involved time
limits that can be described both as statutes of limitations and
as statutes specifying the time for review. The statute in Irwin
"can be viewed as a statute of limitations or a statute specify-
ing the time for review, because the 30-day limit measured
the time in which to initiate a case in the United States Dis-
trict Court that would revisit the charge of discrimination
alleged before the EEOC." Bailey, 160 F.3d at 1364. Simi-
larly, the statute in Bowen can be described both as a statute
of limitations and as a statute specifying the time of review
because the sixty-day limit there measured the time in which
to bring a case in the district court that would challenge the
denial of social security benefits by the Secretary of Health
and Human Services. Bowen, 476 U.S. at 472 n.3 (quoting
statute). Given that the Supreme Court held that equitable toll-
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ing could be applied to the time limitsin both Irwin and
Bowen, we reject the suggestion that equitable tolling can
never apply to statutes specifying the time for review.

3. Agency Deference

The INS urges that we defer to the BIA's refusal to recog-
nize an equitable tolling exception to the filing deadline for
motions to reopen. We may only defer to agency decision-
making, however, when congressional intent is unclear. Chev-
ron, 467 U.S. at 842. After employing the "traditional tools of
statutory construction,” id. at 843 n.9, we conclude that Con-
gress intended the filing period for motions to reopen to oper-
ate as a statute of limitations; Congress did not intend
compliance with the filing deadline to be ajurisdictional
requirement. Therefore, we may not defer to the BIA's inter-
pretation that the filing period is not subject to equitable toll-

ing.
B. Equitable Tolling As Applied

Having concluded that thefiling period for motionsto
reopen is subject to equitable tolling, we now consider
whether the filing period should have been tolled in Socop's
case. We will apply equitable tolling in situations where,

" “despite all due diligence, [the party invoking equitable toll-
ing] is unableto obtain vital information bearing on the exis-
tence of the claim.' " Supermail, 68 F.3d at 1207 (quoting
Stevensv. Sec'y of the Dep't of Health & Human Servs,, 31
Fed. Cl. 12, 23 (1994)). We have previously applied equitable
tolling in situations where an alien was unaware, despite due
diligence, that he missed the limitations period for filing a
motion to reopen due to fraud by athird party, Varela, 204
F.3d at 1240, and due to ineffective assistance of counsd,
Lopez, 184 F.3d at 1100. But the doctrine is by no means lim-
ited to these situations.

Theinability to obtain vital information bearing on the
existence of a claim need not be caused by the wrongful con-
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duct of athird party. Rather, the party invoking tolling need
only show that his or her ignorance of the limitations period
was caused by circumstances beyond the party's control, see,
eg., Stall v. Runyon, 165 F.3d 1238, 1242 (9th Cir. 1999)
(plaintiff's mental incapacity warranted equitable tolling), and
that these circumstances go beyond a "garden variety claim of
excusable neglect.” Irwin, 498 U.S. at 458.

In this case, Socop seeks to toll the filing period during

the time he was unaware that his final order of deportation
had become effective -- from May 5, 1997, when the BIA
returned his case to the Immigration Court, until July 7, 1997,
when he received the "Bag and Baggage" |etter ordering him
to report for deportation. The question is whether, despite due
diligence, Socop was prevented during this period, by circum-
stances beyond his control and going beyond "excusable
neglect,” from discovering that his order of deportation had
become effective -- the vital information he needed in order
to determine that a motion to reopen was required in order to
preserve his status.

We have no difficulty answering this question in the
affirmative. Socop's deportation order was triggered precisely
because he was diligently pursuing his rights. Socop sought
advice from the INSin the first place because he was attempt-
ing to adjust his status on the basis of his marriage to an
American citizen. He visited the INS office in Westminster on
April 7, 1997 and, on that very same day, he followed the INS
officer's advice and wrote a letter to the BIA withdrawing his
asylum appeal. About two weeks later, on April 23, 1997,
Socop filed an immediate relative visa petition, an application
for adjustment of status, and an application for employment
authorization. Socop was awaiting word from the INS regard-
ing these applications when the BIA returned his case to the
Immigration Court on May 5, 1997.

Between May 5, 1997 and July 7, 1997, Socop had no
reason to believe that his deportation order had become effec-
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tive. In fact, he had every reason to believe that he had fol-
lowed the correct procedure for adjusting his status. We
therefore hold that the period from May 5 until July 7 (atotal
of 63 days) should not have counted toward the ninety-day
period during which Socop could have filed amotion to
reopen.

We note that on July 7, when Socop was first put on notice
that his deportation order had become effective, he still had
twenty-seven days in which he could have filed a motion to
reopen. A recent casein our circuit, SantaMariav. Pac. Bell,
202 F.3d 1170 (9th Cir. 2000), suggests that in order to extend
tolling to Socop, we must further inquire whether he reason-
ably could have been expected to file his motion to reopen
within the twenty-seven days remaining in the limitations
period. In Santa Maria, the plaintiff asked that the court apply
equitable tolling to the 300-day limitations period for filing a
charge with the EEOC. Id. at 1178. The court declined to
apply tolling because, even if the plaintiff did not have access
to vital information bearing on the existence of his claim for
part of the limitations period, he gained access to that infor-
mation before the 300-day period expired. 1d. at 1178-79. The
pandl held that regardless of when the plaintiff gained enough
knowledge to enable him to file suit, "equitable tolling may
not be invoked by an ADA plaintiff who, within the limita-
tions period, has sufficient information to know of the possi-
ble existence of aclaim.” 1d. at 1179.

The implication of this holding is that courts should not

apply equitable tolling in situations where a plaintiff discovers
the existence of aclaim before the end of alimitations period
and the court believes that the plaintiff reasonably could have
been expected to bring a claim within the remainder of the
limitations period. This approach to tolling was also adopted
by the Seventh Circuit in a case cited with approval in Santa
Maria, Cadav. Baxter Healthcare Corp., 920 F.2d 446, 453
(7th Cir. 1990) (holding that when a plaintiff gathers the "nec-
essary information . . . after the claim arose but before the
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statute of limitations hasrun . . . . [the] plaintiff who invokes
equitabletolling . . . must bring suit within a reasonable time
after he has obtained, or by due diligence could have
obtained, the necessary information™).

Were we to accept this approach to tolling, we would need
to inquire whether Socop -- who learned before the expira-
tion of the ninety-day filing period that his deportation order
had become effective -- could reasonably have been expected
to file his motion to reopen in the twenty-seven days remain-
ing in the limitations period.

We believe, and the following discussion will demonstrate,
that this approach to tolling is needlesdly difficult to adminis-
ter, runs counter to Supreme Court precedent, and undermines
the policy objectives of the statutes of limitations.

In tolling statutes of limitations, courts have typically
assumed that the event that "tolls" the statute Ssmply stops the
clock until the occurrence of alater event that permits the stat-
ute to resume running. See, e.9., Am. Pipe & Const. Co. v.
Utah, 414 U.S. 538, 561 (1974) ("The class suit brought by
Utah was filed with 11 days yet to run in the period as tolled
by 8§ 5(b), and the intervenor thus had 11 days after the entry
of the order denying them participation in the suit as class
members in which to move for permission to intervene. Since
their motions were filed only eight days after the entry of
Judge Pence's order, it follows that the motions were timely.")
(emphasis added); Daviton v. Columbia/HCA Healthcare
Corp., 241 F.3d 1131, 1138 (9th Cir. 2001) (en banc) (stating
that if tolling applied, the plaintiffs would have the full
remainder of thefiling period -- six months -- in which to

file suit); Supermail, 68 F.3d at 1207 (holding that where the
government provided inaccurate information to the plaintiff,
causing the plaintiff to delay filing, dismissal was improper
because plaintiff could establish tolling "up to the date that it
learned of the IRSs levy on its property") (emphasis added).
Indeed, the Court in Irwin phrased the issue in terms consis-
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tent with this understanding, noting that it granted certiorari
"to determine when the 30-day period under § 2000e-16(c)
beginsto run." Irwin, 498 U.S. at 92 (emphasis added).

These cases employ the conventional rule that when a stat-
ute of limitationsistolled, the days during atolled period sim-
ply are not counted against the limitations period. The rule
employed in Santa Maria, and aso by the Seventh Circuit in
Cada, imposes a more complicated scheme: in addition to
determining whether the party invoking tolling was unable,
despite due diligence, to discover the existence of aclaim, a
court must also determine whether the party discovered the
need to file early enough in the limitations period that he or
she could reasonably be expected to file before the period
expired. Santa Maria, 202 F.3d at 1179; Cada, 920 F.2d at
453.

The Santa Maria rule does away with the major advantages
of statutes of limitations: the relative certainty and uniformity
with which a statutory period may be calculated and applied.
See Burnett, 380 U.S. at 436 (stating that the policies served
by statutes of limitations are "uniformity and certainty”).
While under the conventiona tolling rule there may be uncer-
tainty in any given case whether equitable tolling will apply
at al, the parties are able to calculate with some certainty the
date on which the period would run if tolling is applied, and
act accordingly. Moreover, litigants across the board are given
the same amount of time in which to file aclaim. The Santa
Mariarule, in contrast, promotes inconsistency of application
and uncertainty of calculation, thus undermining two of the
purposes served by statutes of limitations.

The approach taken in Santa Maria was also explicitly
rejected by the Supreme Court in Burnett. In Burnett, the

Court decided to apply equitable tolling to alimitations period
within which to bring suit under the Federal Employers Lia
bility Act (FELA). Burnett, 380 U.S. at 434-35. The plaintiff
originaly filed suit in the wrong venue, and brought suit in
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the proper venue only after the limitations period had run. Id.
at 425. After deciding that equitable circumstances warranted
the application of tolling, the Court had to determine for how
long the filing period should be tolled. The Court explicitly
rejected the suggestion that the filing period be tolled "for a
“reasonable time' after the state court orders the plaintiff's
action dismissed" because such arule "would create uncer-
tainty asto exactly when the limitation period again beginsto
run." Id. at 435. Instead, in the name of greater uniformity and
certainty, the Court adopted the rule that "under familiar prin-
ciples which have been applied to statutes of limitations. . .
the limitation provision is tolled until the state court order dis-
missing the state action becomesfinal ... ." Id. This prece-
dent appears to foreclose the approach to tolling taken in
Santa Maria and Cada.

Finally, the approach to tolling taken in Santa Maria and
Cada trumps what is arguably Congress' intended policy
objectives in setting forth a statutory limitations period -- to
permit plaintiffs to take a specified amount of time (even if
they don't "need it," Cada, 920 F.2d at 452) to further investi-
gate their claim and consider their options before deciding
whether to file suit. A court may decide whether or not to use
its equitable powersto toll alimitations period, but a court
arguably usurps congressional authority when it tolls and then
rewrites the statute of limitations by substituting its own sub-
jective view of how much time a plaintiff reasonably needed
to file suit. Moreover, the Santa Maria/ Cada approach pro-
vides the plaintiff with an incentive to rush to court without
fully considering his or her claim -- a policy that serves none
of the partiesinvolved.

Accordingly, we reject the approach to tolling adopted

in Santa Maria, and we need not inquire whether Socop rea
sonably could have filed his motion to reopen within the
twenty-seven days remaining in the limitations period after he
received the "Bag and Baggage" letter. Cf. lavorski, 232 F.3d
at 134 (asking only whether the aien acted with due diligence
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during "the period [he] seeks to have to havetolled") (citation
and internal quotation marks omitted). Instead, we need only
ask whether Socop filed within the limitations period after
tolling is taken into account. Socop had until ninety days after
July 7 to file amotion to reopen, or until October 5, 1997.
Socop filed his motion to reopen on August 11, 1997, which
iswell before the October 5 cut-off. Therefore, Socop's
motion to reopen was timely filed.

C. Remand tothe BIA

For the reasons stated above, we grant Socop's petition for
review, reverse the BIA's denial of Socop's motion to reopen,
and remand to the BIA. One fina comment isin order. We
note that, in addition to holding that Socop's motion to reopen
was untimely filed, the BIA also held in the dternative that
Socop's motion to reopen should be denied because he did not
submit an approved visa petition and an application for
adjustment of status at the time he filed his motion to reopen.
The BIA's dternative holding is incorrect for one smple rea
son: Socop did not file amotion to reopen to seek adjustment
of status; rather, he filed a motion to reopen to request that the
BIA reinstate his asylum appeal. Therefore, there was no
need for Socop to submit an approved visa petition or an
adjustment of status petition to be entitled to the reopening of
his case.

The BIA correctly observesthat at the time Socop filed his
motion to reopen (on August 11, 1997), the INS had not yet
approved his visa petition (it was approved on April 7, 1998).
The BIA isincorrect as a matter of law, however, that Socop
was required to submit an approved visa petition in order for
the BIA to grant his motion to reopen. It is true that had

Socop filed amotion to reopen to seek adjustment of status,
the BIA only could have granted his motion if he also submit-
ted an approved visa petition. SeeInre Arthur , 201. & N.
Dec. 475 (1992).
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But Socop did not move to reopen his deportation proceed-
ings on the basis that he had become newly dligible for adjust-
ment of status. Rather, the purpose of Socop's motion to
reopen was to reinstate his asylum appeal, which he had erro-
neoudy dismissed at the direction of the INS. In the interim,
Socop hoped, of course, that the INS would grant hisvisa
petition. The INS actually concedes the point in its supple-
mental brief to the en banc panel, where it states: "The relief
Socop requested [in his motion to reopen| was not adjustment
of status, but rather, reinstatement of hisapped .. .." Red
Supp. Br. at 11.

V.
CONCLUSION

The ninety-day filing period for motions to reopen is sub-
ject to equitable tolling, and the facts of this case warrant
equitable tolling. We therefore grant the petition for review,
reverse the BIA's denid of the motion to reopen, and remand
to the BIA so that it may consider the merits of Socop's
motion to reopen.

PETITION GRANTED. REVERSED AND REMANDED.

OSCANNLAIN, Circuit Judge, with whom Circuit Judge
SILVERMAN joins, dissenting:

With respect, and with regret, | must dissent from the
court's opinion; we simply don't have jurisdiction under any
of the theories advanced by the mgority.

Socop-Gonzalez (" Socop”) first raised the issue of equita-

ble tolling at oral argument before the en banc court; we have
jurisdiction only over issues raised before the Board of Immi-
gration Appeals ("BIA™). While Socop's plight may be sym-
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pathetic, nothing, not even forty-four pages of energetic lega
massage by the mgjority, can cure the jurisdictional defect in
this case. Socop's petition for review challenging the BIA's
denial of his motion to reopen should have been dismissed for
lack of jurisdiction.

In April 1996, Socop filed atimely appeal with the BIA
seeking review of the Immigration Judge's decision denying
his request for asylum and withholding of deportation. Socop,
indeed acting on poor advice given to him by an INS officer,
sought to withdraw his pending appeal with the BIA in April
1997. On May 5, 1997, the BIA granted his request, which
congtituted a final administrative determination in his case.
Socop thereafter decided that he never should have withdrawn
his appeal and filed a motion to reopen with the BIA. How-
ever, Socop's motion was seven days late: a petitioner must
file amotion to reopen within ninety days of the final admin-
istrative determination. See 8 C.F.R. § 3.2(c)(2).

Socop dealt with hislegal hurdle by vigoroudly arguing to
the BIA that the INS was equitably estopped from enforcing
the ninety-day limitations period. In particular, he relied upon
In re Petition of LaVoie, 349 F. Supp. 68, 72 (D.V.l. 1972),
in which adistrict court held that the INS was equitably
estopped from enforcing a provision of the Immigration and
Naturalization Act. The BIA, however, was unpersuaded by
Socop's equitable estoppel argument, and denied his motion
as untimely.

Socop then petitioned for review by this court. Socop reas-
serted his equitable estoppel argument, which the panel
rejected. Socop-Gonzalez v. INS, 208 F.3d 838, 840 (9th Cir.
2000) ("We hold that the doctrine of equitable estoppel does
not apply inthiscase. .. ."). After we agreed to hear the case
en banc, Socop continued to press his equitable estoppel argu-
ment in his briefs.
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At the en banc ora argument, however, Socop suddenly
changed course. Socop now argues that the ninety-day period
was equitably tolled. Aswe have repeatedly explained, equi-
table estoppel and equitable tolling are two distinct doctrines.
See, eq., Santa Mariav. Pacific Bell, 202 F.3d 1170, 1176
(9th Cir. 2000) (discussing differences between the two doc-
trines); Lehman v. United States, 154 F.3d 1010, 1015-17 (9th
Cir. 1998) (same); Naton v. Bank of Cal., 649 F.2d 691, 696
(9th Cir. 1981) (same). Equitable estoppel holds that a party
may be precluded from taking a position because of his affir-
mative misconduct. See, e.q., Lehman, 154 F.3d at 1016-17.
Equitable tolling provides that a party's excusable ignorance
may toll the limitations period. See, e.g., Lehman, 154 F.3d at
1015. Under equitable estoppel, the primary focusis the
nature of the INS's conduct. Under equitable tolling, the pri-
mary focus is whether Socop's ignorance of the limitations
period is excusable. Each issue is distinct and separate. Socop
only raised estoppel before the BIA; he now raisestolling for
the first time.

Congress has confined our jurisdiction to only those issues

that the petitioner raised beforethe BIA. See 8 U.S.C.

8 1105a(c) (repealed 1996);1 seeadso Vargasv. INS, 831 F.2d
906, 907-08 (9th Cir. 1987) ("Failureto raise anissuein an
appeal to the BIA . . . deprivesthis court of jurisdiction to

hear the matter."). Because Socop failed to raise the issue of
equitable tolling with the BIA, we are without jurisdiction.

The magority advances three unconvincing argumentsin its
strain to find jurisdiction under equitable tolling. First, the

1 Congress repealed § 1105(a). See Illega Immigration Reform and
Immigrant Responsibility Act of 1996 (IIRIRA), 8 306(b), 110 Stat. 3009-
546, 3009-612. Nonetheless, as the mgjority concedes, ante at 16509-10,
because Socop is subject to IIRIRA's transitional rules, it remains applica-
ble to his case. See § 309(c)(1)(B), 110 Stat. at 3009-625.
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majority relies upon Honda v. Clark, 386 U.S. 484 (1967). In
Honda, depositors of the Y okohama Specie Bank filed claims
againgt the United States under the Trading with the Enemy
Act. The Court of Appeals had held that the depositors

claims were time-barred. See Kondo v. Katzenbach , 356 F.2d
351, 359 (D.C. Cir. 1966). The Supreme Court reversed, con-
cluding that the limitations period was equitably tolled.
Honda, 386 U.S. at 486.

The magjority concedes that the depositors raised equitable
tolling, as distinguished from equitable estoppel, with the
Supreme Court. Nonetheless, the mgjority remarkably con-
cludesthat Honda stands for the proposition that if a party
raises only equitable estoppel, the court may still consider
whether equitable tolling applies. The fact that the depositors
in Honda did not argue equitable tolling, apart from equitable
estoppel, in their opening Court of Appeals brief, isirrelevant.
The mgjority overlooks the fact that the Supreme Court never
suggested that the depositors failed to raise equitable tolling
with the lower courts.2 This omission is unsurprising given
that the government did not argue that the depositors had
waived equitable tolling. We cannot assume that the Supreme
Court independently discovered that the depositors failed to
raise theissuein its opening brief with the Court of Appeals.

In any event, the majority's reliance upon Honda is mis-
placed. The majority overlooks acritical distinction between
Honda and this case: unlike the Immigration and Nationality
Act, under the Trading with the Enemy Act thereisno juris-
dictional bar to consider issues that were not properly raised
below. Honda cannot support the majority's excusal of
Socop's belated attempt to raise equitable tolling.

2 The Supreme Court did note that the depositors "largely” argued equi-
table estoppel with the Court, and that the lower courts had limited its dis-
cussion to equitable estoppel. Honda, 386 U.S. at 486.
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The majority next claims that we should assert jurisdiction
to avoid "penaliz[ing] Socop for hislawyer's failure to seize
on equitable tolling." Maority Opinion at 16513. In essence,
the majority claims that we should excuse Socop's failure to
raise equitable tolling because the doctrines of equitable
estoppel and equitable tolling are easily confused with one
another. While the subtleties between the doctrines may help
explain Socop's lawyer's poor performance, it cannot cure the
jurisdictional defect in this case. "Failureto raiseanissuein
an appeal to the BIA . . . deprives this court of jurisdiction to
hear the matter." Vargas, 831 F.2d at 907-08. Scoop's law-
yer's poor performance is simply irrelevant to the jurisdic-
tional question.

v

Finally, the mgority incredulously claims that the BIA con-
sidered whether the limitations period should be equitably
tolled. The fact that the maority makes this argument last is
telling. Thereis not even ahint anywherein the BIA's deci-
sion that it considered equitable tolling, as opposed to equita-
ble estoppel. Of course, thisisnot at al surprising given the
fact that Socop only argued equitable estoppel in front of the
BIA. Even if the BIA had addressed equitable tolling in its
decision, it would merely be relevant to whether Socop raised
the issue with the BIA. We only have jurisdiction over issues
that were actually raised by the petitioner below; we cannot
acquire jurisdiction smply because the BIA decidesto review
an issue sua sponte. See Singh-Bhathal v. INS, 170 F.3d 943,
947 (9th Cir. 1999) (holding that court lacked jurisdiction
over an issue not raised in front of the BIA even though aBIA
dissenter expressy considered the issue). In any event,
because Socop's BIA filings unambiguoudly show that he was
only arguing equitable estoppel, the fact that the BIA might
have considered the issue isirrelevant to the jurisdictional
question.
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The underlying circumstances of this case are unfortunate.
But "bad facts" cannot create jurisdiction where none exists.

| respectfully dissent from the majority's grant of Socop's
petition for review.
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