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Samuel S. Badi o,
Petitioner,
V. ORDER
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and the Departnent of Justice,
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Douglas R. Rainbow, Esq., Rainbow Law Office, 250
Second Avenue South, M nneapolis, M 55401, counsel
for petitioner.

Gregory G Brooker, Assistant United States Attorney,

600 U.S. Court house, 300 South Fourth Street,
M nneapolis, M 55415, counsel for respondents.

This matter is before the court upon petitioner’s request
for a wit of habeas corpus. For the follow ng reasons, the

court denies the petition.

BACKGROUND
Petitioner is 34-year-old alien national of Liberia who was

admtted to the United States as a | awful pernmanent resident on
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May 19, 1994. The respondent, Curtis Aljets, is district
director of the United States Inm gration and Naturalization
Service (“INS”), an instrunmentality of the United States
Departnent of Justice.

On March 19, 1999, the District Court for Hennepin County,
M nnesota found petitioner guilty of crimnal sexual conduct in
the third degree under M nnesota | aw. After petitioner had
served his sentence, respondent took himinto custody pursuant
to 8 US. CA 1226. Petitioner has been in detention
continuously since that time. There are currently no crim nal
charges pendi ng agai nst petitioner.

The procedural posture of this case is as foll ows. On
Cct ober 15, 1999, the INS issued a Notice to Appear charging
petitioner with being deportabl e under Section 237(a)(2)(A) (iii)
of the Immgration and Nationality Act (“INA"), 8 U.S.C
8§ 1227(a)(2)(A)(iii), as an alien convicted of an aggravated
felony as defined in INA § 101(a)(43)(A), 8 US.C 8§
1101(a)(43)(A), sexual abuse of a mnor. (Resp’'t Ex. A.) The
I NS det ai ned Badi o wi t hout bond pursuant to I NA § 236(c)(1)(B),
8 U S.C. §81226(c)(1)(B). 1d. at 4. Under INA 236(c)(1)(B), 8
US C 8§ 1226(c)(1)(B), detention of crimnal aliens is
mandatory. See 8 U S.C. 8§ 1226(c)(1999)(“The Attorney Gener al

shall take into custody any alien who ... is deportable by



reason having committed any offense covered in section
1227(a) (2) (A) (i), (A (iii), (B), (O or (D) of this
title,....").

The imm gration judge conducted Badi o’s renoval hearing on
Novenmber 18, Decenber 2, and Decenber 23, 1999, and January 27,
February 3, February 24, and March 3, 2000. (Resp’'t Ex. H) On
Decenmber 2, 1999, petitioner’s attorney conceded the charge of
renovability set forth in the Notice to Appear. Id. at 8-09.
Petitioner applied for wtholding of renoval under I NA
8§ 241(b)(3)(A), 8 U S. C. § 12319(b)(3)(A), and under Article 3
of the Convention Against Torture, as inplenented in 8 C.F.R
208. 16(c). ld. at 9. At the hearing, the INS argued that
petitioner was ineligible for withholding of removal because he
had been convicted of a particularly serious crinme. 1d. at 9-
10. In an oral decision on March 3, 2000, the imm gration
judge held that petitioner’s conviction for crimnal sexual
conduct in the third degree was not a particularly serious crine
and granted petitioner w thholding of renmoval to Liberia under
INA 8 241(b)(3)(A). (Resp’'t Ex. F, Ex. | at 22.) Petitioner
was ordered deported to any country but Liberia. (Resp’'t Ex. F;
Ex. | at 25.)

Because petitioner was ordered deported from the United

States and petitioner did not appeal this determ nation,



petitioner no | onger retains permanent resident status. The INS
reserved the right to appeal from the immgration judge s
deci sion of March 3, 2000. (Resp’'t Ex. F; Ex. H at 259.) In
its appeal, the INS challenged only the immgration judge’'s
finding that petitioner’s conviction was for a crime which was
not particularly serious. (Resp't Ex. G) Thus, petitioner’s
ultimate order of deportation was not appeal ed.

On Decenber 12, 2000, the Board of Inmmgration Appeals
(“BIA”) determ ned that petitioner’s conviction for crimnal
sexual conduct in the third degree was for a particularly
serious crinme, concluded that ©petitioner was statutorily
i neligible for withholding of renmoval, and remanded the record
to the immgration judge for a finding on petitioner’s
eligibility for deferral under the Convention Against Torture.
(Resp’t Ex. L.)

The imm gration judge conducted hearings on January 25,
February 8, March 22, and March 29, 2001. On March 29, 2001
the immgration judge rendered an oral decision granting
petitioner deferral of renoval to Liberia under 8 C.F. R 208. 17.
(Resp’t Ex. M Ex. P.) At the hearing petitioner orally waived
his right to an appeal of this decision. The INS, however,
filed a tinely appeal of the immgration judge s deferral

decision with the BIA. (Resp’t Ex. N.) The INS filed its brief



on August 2, 2001, and petitioner filed his response brief on
Oct ober 3, 2001. The board is currently considering the appeal,
but at this time has not yet issued a deci sion.

Petitioner nowfiles a petition for a wit of habeas corpus
under 28 U.S.C. § 2241, et. seq, challenging his detention. For
the reasons stated, the court denies petitioner’s request for

habeas corpus relief.

DI SCUSSI ON

A. St andard of Revi ew

Judicial review of immgration matters is limted. As the

Suprenme Court stated in Hanpton v. Mow Sun Wong: “the power over

aliens is of a political character and therefore subject only to

narrow judicial review” 426 U.S. 88, 102 n.21 (1976). I n
Fiallo v. Bell, 430 U S. 787, 792 (1977), the Suprenme Court
again underscored the “limted scope of judicial inquiry into
immgration legislation.” In Galvan v. Press, the Supreme Court

enphasi zed this point, explaining:

Policies pertaining to the entry of aliens
and their right to remain here are
peculiarly concerned with the political
conduct of governnent. In the enforcenent
of these policies, the Executive Branch of
the Governnment nust respect the procedural
saf eguards of due process ... But that
formul ati on of these policies is entrusted
exclusively to Congress has becone about as



firmy enbedded in the legislative and
judicial tissues of our body politic as any
aspect of our governnent. ... 347 U. S. 522,
531 (1954).

While this congressional power is subject to constitutional

limtations, see Zadvvdas v. Davis, 121 S. Ct. 2491, 2501

(2001), the court’s review of Badio's detention status 1is
neverthel ess narrow.
B. Petitioner’s Detention

Petitioner contends that he is entitled to habeas corpus
relief because his detention violates the United States
| mm gration and Naturalization Act and the Fifth, Sixth and

Ei ghth Amendments. He cites Zadvydas v. Davis, 121 S. C. 2491

(2001) to support his position that the INS s authority to

detain certain people to process themfor deportation is subject

to constitutional limts. While the court recognizes the
constitutional limtations Zadvydas inposes on post-renoval -

order detentions, the court concludes that Zadvydas does not
apply to petitioner’s pre-renoval -order detention. The court
further concludes that 8§ 1226(c) does not violated the Fifth
Amendnent’ s due process cl ause and therefore denies petitioner’s

request for habeas corpus relief.!?

1Al t hough petitioner also clains that his detention viol ates

the United States Immigration and Naturalization Act and the
Sixth and Eighth Amendnents, the court finds these argunents
(continued...)



1. Zadvydas Does Not Apply to Pre-renoval - order
Det enti ons
Petitioner argues that his detention is unconstitutional

under Zadvydas. Zadvydas, however, is limted to detained

aliens, unlike Badi o, who have received final renoval orders and
are awaiting removal fromthis country pursuant to 8 U S.C. 8§
1231(a)(6). |In Zadvydas, the Suprene Court considered “whether
this post-renoval statute authorizes the attorney general to
detain a renovable alien indefinitely beyond the renoval period
or only for a period reasonably necessary to secure the alien’s
renoval .” 1d. at 2495. The Suprene Court held that the post-
renmoval statute, when read together with the Constitution,
“l'imts an alien’ s post-renpval - period detention to a period

reasonably necessary to bring about that alien’s renmoval from

the United States.” 1d. at 2498. The Court enphasi zed that “it
does not permt indefinite detention.” |d. In reaching this
concl usi on, t he Cour t di stingui shed post - renoval - peri od

detention from *“detention pendi ng a determ nation of
renovability or detention during the subsequent 90-day renova

period,” finding that the fornmer has no term nation point. [d.

1(...continued)
unper suasi ve, given the paucity of analysis petitioner’s brief
provi des on these cl ai ns.



at 2503.

While no circuit has determ ned whet her Zadvydas applies to
pre-renoval - order detentions, two circuit courts that consi dered
pre-renoval - order detentions pre-Zadvydas concl uded that they do
not violate the Fifth Amendnent due process cl ause. Parra v.
Perryman, 172 F.3d 954 (7" Cir. 1999)(mandatory detention

statute does not violate due process), see also Richardson v.

Reno, 162 F.3d 1338, 1364 n. 119 (11'" Cir. 1998), rev'd on other

grounds, 526 U. S. 1142 (1999)(“Congress acts well within its
pl enary power in mandating detention of a crimnal alien with an
aggravat ed fel ony convi ction facing renoval proceedings.”). The
one district court that has considered whether § 1226(c)
detentions are constitutional post-Zadvydas found that Zadvydas
does not apply to pre-renoval -order detentions and concl uded
that such detentions satisfy procedural and substantive due

process. Yanez v. Holder, 149 F. Supp. 2d 485 (2001).°2

’Pr e- Zadvydas, district courts around the country were split

on whether 8 1226(c) is constitutional. See, e.qg., Koita v.
Reno, 113 F. Supp. 2d 737 (M D. Pa 2000) (finding that nmandatory
detention violates alien’s substantive due process rights);
Radoncic v. Zenski, 121 F. Supp. 2d 814 (E.D. Pa. 2000) (hol ding
that indefinite detention of an alien pending renoval
proceedi ngs i nplicated a fundanental liberty interest and deni ed
alien's due process rights); Son Vo v. Greene, 109 F. Supp. 2d
1281 (D. Colo. 2000)(holding mandatory detention statute
unconstitutional); Danh v. Dennore, 59 F. Supp. 2d 994 (N.D
Cal. 1999)(finding that mandatory detention provision of
| mm gration and Nationality Act viol ated substantive due process
(continued...)




Following these decisions, this court concludes that
Zadvydas does not support petitioner’s claim because Zadvydas
only applies to post-renoval -order detentions. As the Suprene
Court noted in Zadvydas, pre-renoval -order proceedi ngs do have
a termnation point. They are necessarily |limted by the
duration of the alien s renoval proceeding. Unli ke the post-
renoval - order detention in Zadvydas, detention during renpva
proceedi ngs is not affected adversely by uncontrol |l able factors
such as the recalcitrance of another nation’s refusal to agree
to pronpt return of its nationals. To the contrary, detention
during these proceedings is affected by factors within all of
the parties’ control, such as the scheduling of renoval hearings
and the alien’s choice to challenge his renoval or to seek
di scretionary relief or protection fromrenoval. Thus, Zadvydas
does not apply to petitioner’s claim because pre-renoval -order

proceedi ngs do have a term nation point. 2. Due Process

2(...continued)

as applied to resident aliens); Bouayad v. Holnmes, 74 F. Supp.
2d 471 (E.D.Pa 1999)(holding mandatory detention of alien
unconstitutional); Avranmenkov v. INS, 99 F. Supp. 2d 210 (D.
Conn. 2000) (finding that mandatory detention statute did not
violate alien's substantive due process or equal protection
rights); Okeke v. Pasquarell,80 F. Supp. 2d 635 (WD. Tex.
2000) (hol ding mandatory detention statute does not violate
substantive due process.); Diaz-Zaldierna v. Fasano, 43 F. Supp.
2d 1114 (S.D. Cal. 1999)(hol ding mandatory detention statute
does not viol ate due process).




Al t hough Zadvydas does not apply to pre-renoval -order
detentions, petitioner is nevertheless entitled to due process.
“I't is well established that the Fifth Amendnment entitles aliens
to due process of law in deportation proceedings.” Reno V.
Fl ores, 507 U. S. 292, 307 (1993). This protection applies to
aliens that are in the United States legally and illegally. See

Plyler v. Doe, 457 U. S. 202, 210 (1982). “[Q nce an alien gains

adm ssion to our country and begins to develop ties that go with

per manent resi dency, his constitutional status changes

accordingly.” Landon v. Plasencia, 459 U.S. 21, 32 (1982).

The Fi ft h Anmendnent i ncl udes both procedural and substantive
due process requirements. The substantive due process conponent
precl udes the governnent from engaging in conduct that “shocks

the conscience,” Rochin v. California, 342 U. S. 165, 172 (1952)

or interferes with rights inplicit in the concept of ordered

liberty, Palko v. Connecticut, 302 U.S. 319, 325-26 (1937)

overruled on other grounds by Benton v. Mryland, 395 US 784

(1969). See Salerno, 481 U S. 739, 746 (1987). The procedural

due process requirenment prohibits the government from depriving
an individual of Ilife, liberty or property without a fair

procedure. See Mathews v. Eldridge, 424 U S. 319, 350 (1976).

The court finds that petitioner’s detention satisfies both

substantive and procedural due process.

10



a. Subst anti ve Due Process
The scope of constitutional protections in deportation
proceedings is nore narrow than in a crimnal proceeding. INS

v. Lopez- Mendoza, 468 U.S. 1032, 1038-39 (1984). The Salerno

standard dictate that 8 1226(c) will be upheld if the statute is
regul atory in nature and not excessive in its purpose. United

States v. Salerno, 481 U.S. at 747. Since 8§ 1226(c) is

regul atory in nature, Cardoso v. Reno, 127 F. Supp. 2d 106, 113

(D. CT 2001); Welch v. Reno, 101 F. Supp. 2d 347, 355 (D. MD

2000); Reyes v. Underdown, 73 F. Supp. 2d 653, 657(WD. LA
1999), the next step in Salerno is to determ ne whether §
1226(c) is excessive in furthering its |egislative objective.

I n Sal ero, defendants were commtted for pretrial detention
pursuant to the Bail Reform Act and asserted that this pretrial
detention violated substantive due process. Salerno, 481 U.S.
at 744. In evaluating whether the pretrial detention was
excessive, the Supreme Court recognized that the statute’'s
pur pose was to prevent danger to the comrmunity. Id. at 747
The Court also noted that the Act limted the circunstances
under which detention may be sought to the npbst serious of
crimes. |d. Further, the Supreme Court found that the period
of detention was |limted by the Speedy Trial Act and that the

confinement conditions reflected the detention’s regulatory

11



nature. |d. Based on these factors, the Suprene Court concl uded
that the pretrial detention was not excessive and thus did not
violate substantive due process, enphasi zi ng that “t he

Governnment’s regulatory interest in conmunity safety can, in

appropriate circunmstances, outweigh an individual’'s liberty
interest.” 1d. at 748.
In Yanez v. Holder, 149 F. Supp. 2d 485 (N.D. Il1l. 2001),

petitioners, aliens renovable as aggravated felons, sought a
writ of habeas corpus claimng that their pre-renpoval-order
detentions violated the Fifth Amendnent’s due process clause.

In evaluating their substantive due process claim the court

noted that all the defendants were convicted of crim nal
of fenses and did not contest such convictions. The court
further noted that the mandatory detention was limted to a

smal | class of aliens convicted of certain enunerated crines and
that Congress, by mandating the detention of these aliens,
presuned that such aliens pose a danger to the community and/or
flight risk. [1d. at 493. The court therefore concluded that §
236(c) of the Immgration and Nationality Act, 8 US.C. 8§
1226(c) (1), as anended by the Illegal Inmmgration Reform and
| mm grant Responsibility Act of 1996, did not violate
petitioners’ substantive due process rights “because the neans

t hat Congress chose to further its legislative regulatory goals

12



are not excessive.” |d.

As in Salero and Yanez, petitioner’s detention in this case
does not viol ate substantive due process. Simlar to the Act in
Salero, 8§ 1226(c) I|imts the class of persons who can be
detained prior to a final renoval order being i ssued. Moreover,
as in Salero and Yanez, the purpose of mandatory detention under
§ 1226(c) is to protect the public from potentially dangerous
crimnal aliens. In addition, as in Yanez, 8 1226(c) seeks to
prevent aliens from absconding during renoval proceedings, to
correct procedures under which twenty percent of crimnal aliens
rel eased on bond did not report for deportation hearings and to
restore public faith in the immgration system See S. Rep. No.
104-48, 1995 W. 170285 at 1-6, 9; Cardoso 127 F. Supp. 2d at
113. Moreover, petitioner’s detention is limted by the |ength
of the deportation proceedings, and, like the petitioner in
Yanez, petitioner in this case is convicted of one of the
enumer ated cri nes and does not contest his conviction. Thus, as
in Salero and Yanez, the aggregation of these factors indicates
that the petitioner’s detention does not viol ate substantive due

Process.

13



b. Pr ocedural Due Process

Procedural due process requires that, “when governnent
action depriving a person of |life, liberty or property survives
substantive due process scrutiny, it nust still be inplenented
in a fair manner.” Salerno, 481 U S. at 746. I n determ ning

whet her a process is fair, the court considers (1) the private
interest that will be affected by the official action, (2) the
probability of error and the effect of additional safeguards on
that rate of error and (3) the governnent interest involved,
including the fiscal and admnistrative burdens that the
addi ti onal or substitute procedural requirenment would entail
Mat hews, 424 U.S. at 335.

In Parra v. Perryman, petitioner, an alien who had comm tted

an aggravated felony, sought a wit of habeas corpus. 172 F.3d
954, 956 (7" Cir. 1999). He argued that his pre-renoval -order
detention under 8§ 1226(c) violated procedural due process. In
conducting its due process anal ysis under Mathews, the court in

Parra concluded that the alien’s interest was “liberty in the

United States by someone no |onger entitled to remain in this

country,” that the probability of error was zero since the alien
conceded all the elements requiring renoval and that the public
interest was “substantial,” given the high flight rate of those

rel eased on bail. | d. Based on this analysis, the court

14



concl uded that aliens covered by 8§ 1226(c) who have little hope
of obtaining relief fromremval do not have a procedural due
process right to be released from detention pending their
removal proceedings. I1d. Li ke the petitioner in Parra,
petitioner has the liberty interest of a person who does not
have a legal right to remain in the country, whereas the
governnment’s interest in prohibiting the flight of detained
aliens® and protecting public safety is substantial. Moreover,
as the court found in Parra, the probability of error is zero
since petitioner conceded his charge of renovability. Further,
conprehensive adm nistrative procedures protect against the
erroneous application of 8 1226(c). Sections 3.19 and 236.1 of
Title 8 of the Code of Federal Regulations govern jurisdiction
of the INS and inmm gration judge to nake bond determ nations.
See 8 C.F.R 88 3.19 & 236.1 (2000). An alien may seek a
redetermnation fromthe inmgration judge in order to dispute
his or her inclusion within a category of aliens covered by §

1226(c)’ s detention requi rement. See i d. at 8§

Bet ween 1993 and 1995, the United States Senate undert ook
a maj or study of the immagration |aws, including the detention
provi sions pertaining to crimnal aliens. See, e.d., S. Rep.
No. 104-48, 104t" Cong., 1t Sess. (1995)(1995 W. 170285 (Leq.
Hist.) at 1, 5). The Senate cited one report which showed that
in 1993, out of 1695 orders to surrender for deportation sent to
crimnal and non-crimnal aliens, 1486 of the aliens (87.7%
failed to report for deportation. |1d. at 23.

15



3.19(h)(2)(i)(D)y, (h)(2)(ii) & 236.1(d)(1). An alien may also
appeal any adverse decision to the BIA. See id. at 8§
236.1(d)(3). Thus, as in Parra, on balance, petitioner’s
detention satisfies the procedural due process requirenents and
petitioner does not have a right to habeas relief under the

Fifth Amendnent.

CONCLUSI ON
For the foregoing reasons, |IT |IS HEREBY ORDERED t hat

petitioner’s petition for a wit of habeas corpus is denied.

Dat ed: Novenmber 21, 2001

David S. Doty, Judge
United States District Court
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