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ROSENTHAL, District Judge:

| . Backagr ound

Thi s appeal requires this court to exam ne the fam |y busi ness
exenption from the Mgrant and Seasonal Agricultural Worker

Protection Act (“AWPA"), 29 U.S. C. 88 1801 et seq. Appellants, two

District Judge of the Southern District of Texas, sitting
by desi gnati on.


Administrator


Texas-based m grant farmwrkers, alleged that appellee, the owner
of a famly farm deliberately discouraged them from accepting
enpl oynent so he could i nport workers under a programthat requires
farmers first to attenpt to hire Anerican workers before receiving
visas for foreign workers. Appel l ants alleged that appellee’s
conduct violated the AWPA and that his m srepresentations of the
terns and conditions of enploynent at his farm constituted fraud
under Texas law. The district court granted appellee’s notion for
summary judgnent, dism ssing the AWPA claim based on the famly
busi ness exenption fromthe statute and dism ssing the state | aw
fraud claimbased on a failure to raise a fact issue as to injury.
W affirmthe district court’s grant of summary judgnent.

| . Backagr ound

Russell Garber and his wfe own and operate a farmin Chio.
Begi nning in 1999, Garber recruited mgrant workers from Brazil
where he also owns a farm ng operation. Garber applied for visas
for these farmmrkers under the H 2A program adm ni stered by the
United States Departnent of Labor (“DOL”). Under this program the
DOL grants foreign workers tenporary work visas, but only if the
enpl oyer first denonstrates that he has nade a good faith, active
attenpt to recruit Anerican workers but could not find sufficient
able, willing, and qualified workers for his needs. 8 US. C 8§
1188(a) (1) (A). Wen Garber sought H 2A visas for Brazilian workers

in 2001, he submtted a report to the DOL stating that he had



unsuccessfully attenpted to find Arerican m grant workers by word-
of -mout h spread t hrough nei ghbors and acquai nt ances; by requesting
help fromthe Farm Bureau, a |local farm supply organization, and
the Agricultural Extension Service, a statewide agricultural
organi zation; and by filing a job order with the Ohio state
enpl oynent services agency. Before agreeing to issue the visas,
the DOL required Garber to publish job advertisenents in Texas,
whi ch has traditionally been a source of farmwrkers for Chio, and
to use the services of the Texas Wrkforce Comm ssion (“TWC). The
advertisenents told prospective workers interested in work
opportunities at Garber’s farm to contact the TWC When
prospective workers responded, the TWC relayed to them Garber’s
terns and conditions of enploynent. The TWC did not interview
prospective applicants or make any job offers. Rat her, the TWC
served as a cl eari nghouse, where a prospective enpl oyer coul d post
i nformati on about avail abl e work and prospective applicants could
| earn about the job opportunities.

Ovi di o Mal acara and Davi d Ri ncones, both residents of MAIIen,
Texas, contacted the TWC after | earning about job opportunities on
Garber’s farmthrough the Texas advertisenents. Garber flew from
Ohio to Texas to interview Mal acara, Ri ncones, and several others
who had contacted the TWC. Garber conducted the interviews in the
TWC office. The TWC provided an interpreter for Ml acara and

ot hers who spoke no English. Ml acara and R ncones alleged that



in the interviews, Garber tried to discourage them from taking a
job by msrepresenting the terms and conditions of the work.
Mal acara and Ri ncones cl ained that Garber told themthe work woul d
be done in “cold snow and offered to fly themto Chio “in a manner
t hat suggested Garber hoped they were afraid of flying.” Rincones,
who spoke only English, alleged that Garber warned that the
inability to speak Spanish could be a problem in the workpl ace.
Despite these alleged efforts at discouragenent, WMl acara and
Ri ncones both expressed interest in taking the jobs. Gar ber
prom sed to contact them shortly.

Gar ber responded that he accurately described the work at his
farmduring the interviews. Garber clainmed that, in response to
Ri ncones’s inquiry about the | anguage that woul d be spoken on the
job and in the living quarters, he infornmed R ncones that he and
his son - who spoke English — were “running the show’ in the
fields. Garber contended that R ncones obviously knew t hat Garber
spoke English and should have assuned that Garber’s son did as
wel | . Garber told Rincones that he mght be the only English-
speaker in the living quarters. Garber asserted that he believed
he had hired Ri ncones and Mal acara at the interview that R ncones
had accepted; and that Ml acara had not firmy accepted.

Gar ber tel ephoned Rincones to arrange his transportation to
Chi o. Ri ncones alleged that during the tel ephone conversation

Gar ber enphasi zed the problemRincones’s inability to speak Spani sh



could present at the work site, as well as the safety risks of the
j ob. Garber alleged that he answered Ri ncones’s prior question
about the |anguage spoken in the living quarters and notes that,
during the tel ephone call, “there was sone confusion over whether
the statenent by Garber about Rincones being the only English-
speaking person related to the job or the Iliving quarters.”
Ri ncones clainmed that this conversation dissuaded him from
traveling to Ghio to work for Garber. Rincones told Garber that he
had reconsi dered and woul d not be accepting enploynent with him

Gar ber al so tel ephoned Mal acara. WMl acara cl ai ned that during
this conversation, he understood only the words “bus ticket” and
never communi cated to Garber any lack of interest in comng to
Chi o. Garber disputed this version of events, claimng that
Mal acara said that he had decided not to take the job in Ohio.
Mal acara asserted that when he did not hear from Garber again or
receive a ticket for travel to Chio, he “ultimately believed that
Garber either had not really hired [him at the interview, or that
he had decided to reject [hin] after the interview’

Mal acara and Ri ncones sued Garber, alleging violations of the
AWPA and the Immgration and Nationalities Act (“INA") and fraud
under Texas | aw. After discovery, Garber noved for summary
judgnment on all three clainms. The district court granted Garber’s
motion inits entirety. The court found that Garber fell under the

fam |y business exenption fromthe AWPA s requirenents, avail able



if a farnmer’'s solicitation, recruitnent, or furnishing of
farmmorkers is perfornmed solely by the farnmer or by imediate
famly nmenbers. As to the second cause of action, the court found
that the plaintiffs had no private right of action under the |INA
As to the fraud claim the court found that, in response to the
summary judgnent notion, R ncones had failed to present or point to
evidence raising a fact issue as to whether he was damaged, an
essential elenent of the fraud cause of action.

Mal acara and Ri ncones appeal the district court’s dism ssal of
t he AWPA cl ains, and Ri ncones appeals the district court di sm ssal
of his fraud claim

1. Analysis

This court reviews a district court’s grant of sumary
j udgnment de novo, applying the sane standards as the district

court. BGHA, LLC v. City of Universal Cty, Tex., 340 F.3d 295,

297 (5th Gr. 2003). Summary judgnent is appropriate if there are
no genui ne i ssues of material fact and the noving party is entitled

to judgnent as a matter of law Celotex Corp. v. Catrett, 477

U S 317, 322, 106 S.C. 2548, 91 L.Ed.2d 265 (1986) (“Rule 56(c)
mandates the entry of sunmary judgnent . . . against a party who
fails to nmake a showi ng sufficient to establish the exi stence of an
el enrent essential to that party’'s case, and on which that party

will bear the burden of proof at trial.”); Wrthy v. New Orl eans

S.S. Ass’n/lIntern. Longshorenan’s Ass’' n, AFL-Cl O Pensi on Pl an, 342




F.3d 422, 426 (5th Gr. 2003). In deciding a summary judgnent
motion, a court nust review the facts drawing all reasonable
inferences in the Iight nost favorable to the nonnovant. Anderson

v. Liberty Lobby, Inc., 477 US. 242, 255, 106 S.C. 2505, 91

L. Ed. 2d 202 (1986); Cabillo v. Cavender QO dsnobile, Inc., 288 F. 3d

721, 725 (5th Cr. 2002).
A The AWPA and the Fam |y Busi ness Exenption
The AWPA is designed “to assure necessary protections for
m grant and seasonal agricultural workers.” 29 U S.C. § 1801. The
AWPA inposes requirenents on labor <contractors, agricultural
enpl oyers, and agricultural associations. Farmers nust discl ose
the terns and conditions of enploynent at the tinme of recruitnent,
8§ 1821(a); must make the disclosures in a |anguage the worker wl|
understand, 8§ 1821(g); may not convey false or msleading
information, § 1821(f); and nust conply with the parties’ work
arrangenents, 8 1832(c). WMl acara and Ri ncones all eged t hat Gar ber
vi ol at ed each of these provisions.
Fam ly farmers who neet certain criteria are exenpt fromthe

statute. The AWPA provi des:

(a) The followi ng persons are not subject to

this chapter -

(1) Fam |y busi ness exenpti on. -  Any

i ndividual who engages in a farm |abor

contracting activity on behalf of a farm

whi ch is owned or operated exclusively by such

individual or an imediate famly nenber of

such individual, if such activities are

performed only for such operation and
excl usively by such individual or an i nmedi ate



famly nenber, but w thout regard to whether

such individual has incorporated or otherw se

organi zed for business purposes.
29 U.S.C. §8 1803(a)(1). The term“farmlabor contracting activity”
is defined as one of six types of acts: “recruiting, soliciting,
hiring, enploying, furnishing, or transporting any mgrant or
seasonal agricultural worker.” 29 U S C § 1802(6). If a non-
famly nenber perforns any |abor contracting activity, that
“spoils” an agricultural enployer’s claimto the exenption. Flores
v. Rios, 36 F.3d 507, 510 (6th G r. 1994).

It is undisputed that Garber and his wife are the sole owners
of the Chio farmand that Garber recruited workers exclusively for
the famly farm The issue is whether Garber used non-famly
menbers to “recruit” farmwrkers, so as to nake Garber ineligible
for the famly farm exenption fromthe AWA. Appellants contend
that Garber’s use of the state enpl oynent agencies to |ocate
prospective enployees and his use of friends and neighbors to
spread information about job opportunities through word-of-nouth
makes himineligible for the famly business exenption. Gar ber
responds that neither his use of the state agencies nor of friends
or nei ghbors nmakes himineligible for the exenption, arguing that
he did not delegate to others any of the farm | abor contracting
activities set out in the statute.

One appell ate court has considered whether a farnmer’s use of

a state enpl oynent service to help | ocate prospective workers makes



that farnmer ineligible for the famly business exenption. In
Flores, a tomato farmer located in Chio hired Texas farmworkers
referred by the Chio Bureau of Enploynent Services (“OBES’). 36
F.3d at 512. The defendant’s “interactions with OBES [we]re a two-
way street.” 1d. Admnistrators fromthe OBES woul d contact the
defendant in an effort to place particular workers, and the
def endant woul d contact the OBES to post job listings. 1d. The
court held that this use of the state agency did not defeat the
famly business exenption because the agency did not conduct
“contracting activity” under the AWPA Id. at 513. The court
explained that all the “practices |listed by Congress as exanpl es of
farm | abor contracting activity are distinctly contractual in
nature” and that the statutory | anguage of the AWPA exenption coul d
not be defined “w thout regard for the contractual context in which
the exenption applies.” 1d.

The Flores court relied on Calderon v. Wtvoet, 999 F.2d 1101

(7th Gr. 1993), which enphasized the context in which “farm /| abor
contracting activities” are defined:

Thi s definition ~collects a nunber of
contractual endeavors: nmeking a contract of
enpl oynent (“hiring”), maintaining a wrker in
the | abor force (“enploying”), preparing to do
these things (“recruiting” and “soliciting”),
and doing themfor others (“furnishing”). The
final termin this sequence, “transporting”,
can be understood as still another contractual
activity: obtaining and paying for a ticket
that brings the worker to the farm or sends
himto the next one.



Flores, 36 F.3d at 513 (quoting Calderon, 999 F.2d at 1103-04)
(finding that defendants were entitled to the AWA exenption
despite the fact that non-famly nenbers drove farm bus, trucks,
and cars). The Flores court explained that the OBES is a state
agency that “nerely provides the worker with a chance to find a job
at a farm in need of |abor.” Id. Noting that the agency’s
activities were gratuitous; the agency represented neither the
enpl oyee nor the enployer; and the enpl oyer al one had the power to
hire workers, the Flores court held that the agency did not
recruit, solicit, or furnish workers within the neaning of the
AWPA. Id. The farner’s use of the agency did not make him
ineligible for the famly busi ness exenption. |d.

Mal acara and Rincones do not argue that the TWC perforned
services materially different fromthe OBES. In this case, as in
Flores, the state agency told workers of job opportunities and
identified interested workers to prospective enployers. Nei t her
the OBES in Flores nor the TWC in this case nade job offers.
Rat her, Nal acara and Rincones contend that Flores is incorrectly
deci ded. They contend that under the AWPA, such a use of a state
agency to look for workers forfeits the famly busi ness exenpti on.

Gar ber responds that no case has disagreed with Flores in the
years since it issued. Garber enphasizes that the position
appel | ants advocate woul d create a Hobson’s choice for a farnmer who

chooses to avail hinself of the H2A visa progranm and otherw se

10



qualifies for the famly business exenption fromthe AWPA. Under
the H2A visa program the DOL requires farnmers to use state
enpl oynent agencies to l|locate donestic workers before allow ng
visas to issue to foreign workers. Mal acara and Ri ncones argue
that surrender of the famly farm exenption should be viewed as “a
price of adm ssion into the H2 and H 2A prograns,” requiring a
farmer to choose between the famly business exenption under the
AWPA and the opportunity to hire foreign workers under the H 2A
Vi sa program

The definition of “farm | abor contracting activities” under
the AWPA adopted in Flores and Calderon is consistent with the
statute’s | anguage and structure. The approach that Ml acara and
Ri ncones advocate woul d“divorc[e]” the statutory term “fromits
context.” Calderon, 999 F.2d at 1104. In drafting the AWPA,
Congress defined recruiting, soliciting, hiring, enploying,
furnishing, and transporting within the scope of contracting
activities. It is a “fundanental principle of statutory
construction (and, indeed, of |anguage itself) that the neaning of
a word cannot be determned in isolation, but nust be drawn from

the context in which it is used.” Deal v. US., 508 U S. 129, 132,

113 S. Ct. 1993, 124 L.Ed.2d 44 (1993); see also Flores, 36 F.3d at

513 (“Laws cannot be interpreted by snatching single words out of

statutory sentences and matching these words — without regard for

11



context — up against one of the many definitions of that word found
in the advocate's dictionary of choice.”).!?

The record is undisputed that Garber did not use state job
agencies to recruit “in any contractual sense.” Flores, 36 F.3d at
513. Like the OBES in Flores, the state enploynent agencies that
Garber used charged no fee for their services and did not purport
to represent either the enployer or enployee. Both Garber and the
workers remained free at all tinmes to accept or reject any agency
reconmendat i on. An agency referral provided the worker with no
assurance of enploynent. Garber did not del egate any authority to
hire to the TWC, but rather flew to Texas personally to interview
applicants. No one at the state enploynent offices offered a job
to applicants; instead, Garber personally extended job offers to
them Garber did not delegate statutory contracting activities to
the TWC or other state agencies.

Mal acara and Rincones rely on a DOL opinion letter stating
that the use of a state enpl oynent service agency to | ocate workers

vitiates the fam |y busi ness exenption. They argue that the letter

. Mal acara and Rincones cite the repealed Farm Labor
Contractor Registration Act (“FLCRA’), 7 U S.C. 88 2041 et seq.,
the AWPA s predecessor statute, and this court’s decision in
Mont el ongo v. Meese, 803 F.2d 1341 (5th Gr. 1986), to support
their argunent. Appellants’ citations to the FLCRA and Mont el ongo
V. Meese are unhel pful. The FLCRA has been repeal ed. I n
Mont el ongo, which held that a person was “recruiting” on behal f of
a farnmer where that person told workers about potential enploynent
and referred themr to the farm where they were summarily accepted
upon arrival, the court construed |anguage under the FLCRA. 803
F.2d at 1346.

12



is entitled to deference under Skidnore v. Swift & Co., 323

U S 134, 140, 65 S.Ct. 161, 89 L.Ed. 124 (1944).2 |In the opinion
letter, issued on April 14, 1994, the DOL asserted that the famly
busi ness exenption “by its plain terns, does not apply to any
busi ness or person using the services of a state enpl oynent service
agency to obtain workers.” Interpretations contained in opinion
letters are not controlling and shoul d be foll owed only insofar as

t hey have “power to persuade.” Christensen v. Harris County, 529

U S 576, 587, 120 S.Ct. 1655, 146 L.Ed.2d 621 (2000); Moore v.

Hannon Food Serv., Inc., 317 F.3d 489, 497 (5th Cr. 2003); see

also Salinas v. Rodriquez, 963 F.2d 791, 793 (5th CGr. 1992). The

DOL opinion letter is not persuasive. That letter was based “upon
a reexamnation of the legislative history, the statute, the
regul ations issued thereunder, and recent judicial interpretations
concerning the intent of Congress.” Significantly, the letter was
i ssued before the Sixth Crcuit’s ruling in Flores and cited
“recent judicial interpretations” that were rejected in Flores.
The basis of the DOL opinion letter is no longer valid after
Fl ores. I ndeed, if the DOL were to prevail on both (1) its
requi renent that farnmers work through state agencies and (2) the

position espoused in its opinion |etter, the DOL would, in effect,

2  Skidnore requires a court to accord deference to an
adm ni strative judgnent, “depend[ing] upon the thoroughness evi dent
in its consideration, the wvalidity of its reasoning, its
consistency with earlier and | ater pronouncenents, and all those
factors which give it power to persuade, if |lacking power to
control.” 323 U. S. at 140.

13



be repealing the famly farm exenption - a power enjoyed
exclusively by Congress and not available to an executive branch
departnent.

Mal acara and R ncones argue that the fam |y busi ness exenption
shoul d be construed narrow y because Congress i ntended the AWPA to
be renedial in nature. See H R Rep. No. 885, at 12, U. S. Cooe ConG.
AND ADMN. News 1982 at 4558 (“The Committee intends that the
foregoing exenptions be construed narrowly in a nmanner that

furthers the renedi al purposes of this Act.”); see al so Bracanontes

v. Weyerhaeuser Co., 840 F.2d 271, 276 (5th Cr. 1988); Charles v.

Burton, 169 F.3d 1322, 1334 (11th Gr. 1999) (“. . . since the AWA
is a renmedial statute, we nust construe it broadly.”), r’hrg

denied, 182 F.3d 938 (1ith Gr. 1999), cert. denied, Burton v.

Charles, 528 U S 879, 120 S.C. 191, 145 L.Ed.2d 160 (U S. 1999);
Flores, 36 F.3d at 510. They argue that, in enacting the AWPA in
1983 and in anmending the INA and the AWPA in 1986, Congress
inplicitly endorsed the result that farnmers who use the H2 and H
2A prograns could not qualify for the AWA's fam |y business
exenpti on. The court in Flores rejected a simlar argunent,
finding that courts nust not “obliterate” or “eviscerate” the
famly farm exenption for farmers who wuse public enploynent

services. See Flores, 36 F.3d at 510. Accepting Mal acara’s and

Ri ncones’ s proposition would exclude famly farnmers fromthe H 2A

programunl ess they relinqui sh the protection Congress specifically

14



granted under the AWPA A famly farnmer’s conpliance wth the
mechani sm Congress devised to pronote the enpl oynent of Anerican
wor kers under the H 2A programwoul d underm ne the exenpti on carved
out from the AWPA to protect famly farners. “Congress has

enbraced a federal policy designed to benefit the oft-bel eaguered

famly farnmer.” 1d. “Federal |aws are shot through with favorabl e
rules for small businesses and famly farns.” Calderon, 999 F. 2d
at 1105.

The wuse of state enploynent agencies to bring workers
interested in out-of-state jobs together with famly farners,
including those farnmers considering wusing foreign workers,
supports, rather than frustrates, the renedial goals of the AWPA.
“Mndful of AWPA's protective goals, we see no reason to deter
famly farners from using the public enploynent service when the
chal | enged practice poses no threat to workers . . . . In fact,
the governnent’s presence in the |abor market can only serve to
protect workers like [the plaintiff]. The effectiveness of the
public enploynent service directly reduces the workers’ need to
rely on potentially-abusive crew leaders to find agricultural
enpl oynent . ” Flores, 36 F.3d at 513. The AWPA and the H 2A
program can effectively coincide to pronote the dual interests of
protecting famly farnmers from burdensone Ilitigation while

expandi ng the potential |abor market for Anmerican workers.

15



Mal acara and Rincones al so argue that Garber lost the famly
busi ness exenption by using neighbors to spread news of job
opportunities through word-of-nouth. The evidence they present to
substantiate this claimis Garber’s statenent in his application
for H2A visas that he “advertised by word of nmouth.” The record
reveals that in “word-of-nmouth referrals,” Garber told “nei ghbors,
acquai nt ances, and so on” that “lI need help.” Neither the record
nor the parties’ briefs indicate a nore extensive use of any non-
famly “recruiters.”

In Calderon, the |aborers’ oral reports of their experiences
inthe defendant’s farmall egedly | ed ot her m grant workers to work
for the defendant. The Seventh Circuit held that wunsolicited
remarks by existing workers to their friends and famly that led to
additional job applications would not defeat the famly farm
exenption. 999 F.2d at 1105. “Wat workers tell their friends is
beyond the owners’ control, and treating such activities as ‘farm
| abor contracting activities’ would gut the exenption — for it is
i npossi ble to suppress word-of-nouth reports about the job.” 1d.
By contrast, the Sixth Circuit in Flores found that the defendant’s
word-of -nouth activity did defeat his famly farm exenption. 1In
Fl ores, an enployee of the tomato farnmer recomended a worker to
the farner. 36 F.3d at 515. The enployee, not the farner,
extended the worker a job offer and instructed him to nove his

famly from Texas to Ghio. 1d. The farnmer never talked to the

16



wor ker during this process. 1d. The Flores court expl ained that,
while “an enployee’'s ‘gratuitous recomendation’” . . . ha[s] no
effect on the farner’s eligibility for the exenption,” a farner’s
“specific delegation of recruiting authority to an enployee . . .”
defeats the exenption. Id. The court explained that the
defendant’s enpl oyee was “solely responsible” for conveying the
of fer of enploynent to the plaintiff and encouraging the plaintiff
and his famly to nove to the defendant’s farmto begin work. |d.
The farner’s m nimal i nvol venent in the hiring decision showed that
the farnmer had del egated hiring authority to his enployee. 1d. at
516. “I'f the [farnmers] wish to remain exenpt, they are fully
enpowered to do so — by speaking directly to the enpl oyee they are
hiring.” Id.

Mal acara and Ri ncones argue that the touchstone for deciding
whether a farmer is responsible for the activities of non-famly
i nternmedi ari es under the AWPA should be intentionality. They cite
Calderon for the proposition that the “focus” should be on the
farmer’s “own deci sions and actions — including the choice, if [he]
made one, to delegate” farmlabor contracting activities to a non-
famly nenber. 999 F.2d at 1105. They contend that Flores
illustrates intentionality by evaluating the farner’s “own
decisions and actions.” 36 F.3d at 515. The Seventh Circuit in
Cal deron held that the focus is on whether the farmer had in fact

del egated recruitnent and hiring authority. 999 F.2d at 1105. 1In

17



Flores, the Sixth Grcuit enphasi zed the evi dence of the del egati on
of hiring authority, noting “the | ack of any direct contact between
t he enpl oyer and the m grant worker, that cost [the defendant] its
exenption.” 36 F.3d at 516.

The record does not indicate that Garber del egated recruiting
or hiring authority. Garber hinself extended the job offers to
applicants, only after personally interview ng them W t hout
evi dence that Garber ceded any control over recruiting or hiring to
friends or neighbors, or even that they referred any workers to
him the record shows no del egation of recruiting authority that
woul d defeat the AWPA exenption. To the contrary, the record
reveals that Garber took pains to maintain his AWA exenption
After the DOL required himto use the TWCto try to | ocate workers
in Texas, Garber traveled to Texas to neet wth interested
applicants, interviewed them hinself, and nmade the job offers
hinmself. This record defeats an inference of del egation.

Mal acara and Ri ncones contend that Garber failed to neet the
burden of proving entitlenent to the famly busi ness exenption, an
affirmati ve defense. A party asserting an affirmative defense
“must establish beyond peradventure all of the essential elenents
of the . . . defense to warrant judgnent in his favor.” Chaplin v.

NationsCredit Corp., 307 F.3d 368, 372 (5th Cir. 2002) (quoting

Fontenot v. Upjohn Co., 780 F.2d 1190, 1194 (5th Cr. 1986)). The

record evidence as to Garber’s enpl oynent activities is undi sputed.
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The contested issue is whether Garber is entitled to the famly
busi ness exenption, given the limted involvenent of non-famly
third parties. This court holds that because the undisputed
evidence shows that the third parties performed no farm | abor
contracting activities under the AWPA, summary judgnent that Garber
qualified for the famly business exenption was proper.
B. The Fraud C ai m

Under Texas |aw, the elenents of a fraud cause of action are:
(1) a material representation; (2) it was false when nade; (3) the
speaker either knew it was false or asserted it w thout know edge
of its truth; (4) the speaker intended that it be acted upon; (5)
the party acted in reliance; and (6) the party was injured as a

resul t. Geat Plains Trust Co. v. ©Mrgan Stanley Dean Wtter &

Co., 313 F.3d 305, 322 (5th Cr. 2002); Fornpsa Plastics Corp. USA

V. Presidio Eng’rs & Contractors, Inc., 960 S.W2d 41, 47 (Tex.

1998). @Garber noved for summary judgnment, stating in his notion
that Rincones had failed to show evidence of any of the fraud
el ements, including injury. In his response to the summary
j udgnment notion, Rincones did not address this argunent or point to
evidence of injury. The district court granted Garber’s sunmary
judgnent notion, finding that R ncones had failed to point to any
record evi dence showi ng that Garber’s all eged fraud caused R ncones

any injury.
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Ri ncones contends that the district court inproperly entered

summary judgnent “sua sponte.” He notes that Garber’s summary

j udgnment not i on focused on whet her Gar ber had made
m srepresentati ons and whether Ri ncones had reasonably relied on
them Rincones argues that the district court should have at | east
notified himthat it intended to consider the |ack of evidence of
injury as a ground for summary judgnent. Cting Nowin wv.

Resolution Trust Corp., 33 F.3d 498, 504 (5th Cr. 1994), Ri ncones

contends that a district court nust provide the plaintiff a m ni mum

of ten days notice before granting sunmary judgnent “sua sponte.”

Garber responds that a district court has an inherent “power

to enter sunmary judgnents ‘sua sponte,’” so long as the | osing

party was on notice that [he] had to cone forward with all of [his]

evi dence.” Celotex, 477 U S. at 326. Garber argues that his

nmotion for sunmary judgnent placed Ri ncones on notice that Garber
contended the record could not support any of the elenents of his
fraud claim

Garber’s nmotion for sunmary judgnent did put Rincones on
notice that he needed to point to or submt evidence as to each
el enment of the fraud cause of action. The notion listed the six
el ements of a fraud cause of action under Texas | aw and argued t hat
Garber was entitled to sunmmary judgnent “[b]ecause Plaintiffs
cannot prove any of these elenents nuch less all of them” Nowin

does not state that notice is provided only when a novant
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specifically identifies the absence of evidence as to an el enent of
the cause of action, but rather holds that adequate notice exists
when the losing party is aware “that [he] had to cone forward wth
all of [his] evidence.” 33 F.3d at 504 n. 9 (quoting Celotex, 477

US at 326; Judwin Props., Inc., v. US. Firelns. Co., 973 F. 2d

432, 436-37 (5th Gr. 1992)). A novant’s burden is to point out
t he absence of evidence supporting the nonnovant’s case. Cel otex,

477 U. S. at 323; Stults v. Conoco, Inc., 76 F.3d 651, 656 (5th Gr

1996). To survive sunmary judgnment, the nonnovant nust submt or
identify evidence in the record to show the exi stence of a genui ne
issue of material fact as to each elenent of the cause of action.

Celestine v. Petroleos de Venezuella SA, 266 F.3d 343, 349 (5th

Cr. 2001); Fontenot, 780 F.2d at 1195. The district court judge

did not grant summary judgnent “sua sponte” or wth inadequate

notice to Ri ncones.

Ri ncones further contends that the record contai ned sufficient
evidence of injury to preclude summary dismssal of the fraud
claim He states that evidence in the record showed that Garber’s
contract with R ncones would have been worth $10,193.40 in wages
pl us free housing, while he earned only $3,710.78, with no housing,
fromthe job he obtained in Iieu of enploynment with Garber. This
evidence was in R ncones’s deposition, the transcript of which
Garber submtted as an exhibit to the district court. Rincones did

not, however, nmention this evidence in his brief.
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When evidence exists in the sunmary judgnent record but the
nonnmovant fails even to refer to it in the response to the notion
for summary judgnent, that evidence is not properly before the

district court. See Ragas v. Tennessee Gas Pipeline Co., 136 F. 3d

455, 458 (5th Cr. 1998); Skotak v. Tenneco Resins, Inc., 953 F. 2d

909, 916 (5th Gr. 1992), cert. denied, 506 U S. 832, 113 S.Ct. 98,
121 L. Ed. 2d 59 (1992). “Rule 56 does not inpose upon the district
court a duty to sift through the record in search of evidence to
support a party’ s opposition to summary judgnent.” Ragas, 136 F. 3d

at 458; Stults, 76 F.3d at 657; Forsyth v. Barr, 19 F. 3d 1527, 1537

(5th Gr. 1994), cert. denied, 513 U S 871, 115 S .. 195, 130

L. Ed. 2d 127 (1994); Skotak, 953 F.2d at 916 n. 7; see also N ssho-

|wai _ Anerican Corp. v. Kline, 845 F.2d 1300, 1307 (5th G r. 1988)
(it is not necessary “that the entire record in the case . . . be
searched and found bereft of a genuine issue of material fact

before summary judgnent may be properly entered”); cf. US v

Dunkel , 927 F.2d 955, 956 (7th Cr. 1991) (“Judges are not I|ike
pigs, hunting for truffles buried in briefs.”). Because R ncones
did not identify any evidence of damages in his summary judgnent
response, the evidence was not properly before the district court

and will not be considered here.?

3 Appellants initially argued that the district court failed
to credit their evidence of danmages, but conceded in their reply
brief that “after re-reviewing the law, [they] agree with the
Appel l ee that, post-Celotex, a district court need review only
t hose portions of the record called to the court’s attention by the
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This court affirns the district court’s grant of summary
judgnment on the fraud claim

I[11. Conclusion

The district court correctly granted summary judgnent to
Garber on the AWPA clains by finding that he qualified for the
famly farm exenption and correctly granted sunmmary judgnent
against Rincones on his fraud claim The judgnent below is

AFFI RMVED.

parties, and not the entire record, before granting summary
j udgnent . ”
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