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DEFENDANTS' SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES IN
OPPOSITION TO PLAINTIFFS' MOTION FOR CLASS CERTIFICATION

INTRODUCTION
Def endants, through undersi gned counsel, submt this

suppl emrent al nmenmorandum i n opposition to class certification
pursuant to the Court's order of Septenber 24, 2004.! On that
date, the Court ordered, after a status conference, that the
parties file supplenmental briefs addressing whether there are
guestions of law or fact conmon to the class under Rul es 23(a)
and (b)(2) of the Federal Rules of Civil Procedure ("FRCP') as a

result of the alleged delays by the United States Citizenship and

'Def endants hereby incorporate defendants' argunents agai nst
class certification as set forth in Defendants' Menorandum of
Points and Authorities in Qpposition to Plaintiffs' Mtion for
Class Certification filed on April 22, 2004.
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Administrator


ImMm gration Services ("ClIS") in adjudicating plaintiffs
applications for enpl oynent based visa applications ("I-140") and
adj ust mrent of status applications ("I-485").

Despite the benefits of discovery, including deposing two
senior CIS officials, plaintiffs have failed to establish a
common question of law or fact as to the issue of delay in this
case. Nor can they. As set forth below, and earlier in
def endants' opposition to class certification, no common
questions of law or fact exist as to the issue of delay because
of the individualized, fact-specific nature of adjudicating each
applicant's 1-140 and |-485 applications, including the
i ndi vidual i zed security background checks for each applicant, and
whet her an applicant has filed conpleted applications and
appeared for scheduled Cl S-rel ated appoi ntnents.

In addition, plaintiffs have failed to establish as required
by Rule 23(b)(2) of FRCP that CI'S has acted or refused to act in
ways generally applicable to the entire class. Here, the alleged
del ays in adjudication of the individual applications are
affected by the individual nature of each class nenber's
application and, additionally, to varying degrees by staffing
problems within C'S, |ack of agency resources, conpeting agency
responsi bilities sonetinmes dictated by Congress or the Executive
branch, increasing case |oads, and national security issues.

Toget her, these factors negate a finding of general applicability



to the issue of delay by CIS to the proposed class in this case.
Because the issue of whether defendants unreasonably del ayed
processing plaintiffs' enpl oynent-based visa and adj ust nent of
status applications cannot be resol ved w thout considering
guestions of law and fact peculiar to the individual 1-140 and |-
485 applications, and other outside factors, plaintiffs have
failed to establish a common question of |aw or fact and,
therefore, this Court should not certify a class in this case.

I. PLAINTIFFS HAVE FAILED TO ESTABLISH COMMON QUESTIONS OF LAW
OR FACT FOR THE ALLEGED DELAYS IN ADJUDICATING THEIR
EMPLOYMENT-BASED VISA AND ADJUSTMENT OF STATUS APPLICATIONS.

Plaintiffs in their notion for class certification, and
during oral argunment before this court, would have this court
bel i eve that adjudication of their enploynent-based visa
applications, and correspondi ng adjustnent applications, are
based on "sane issues of law " Status Conference, Sept. 20,
2004, Tr. 8, 23. According to plaintiffs, because the
plaintiffs' applications are nearly identical as a nmatter of |aw,
a common question of |aw and fact exists anmong the class nmenbers
as to CS's alleged delays in adjudicating their 1-140 and |-485
applications. However, plaintiffs' allegations are incorrect as
a matter of |aw, are unsupported by the facts in this case, and
are directly contradicted by statenents of high ranking C S
of ficials.

The present action challenges CIS s alleged delays in



adj udicating plaintiffs' enploynent-based visa and | awf ul
per manent residence applications. As set forth in defendants
opposition to class certification, inmgration based on
enploynment is a nulti-step process. Def. Mt. at 9-17.
Cenerally speaking, there are five enpl oynent-based
categories("EB" 1-5), including 11 subcategories, for granting
per manent residence to foreign nationals based on enpl oynent
skills. Qualifying for one of the five EB categories requires
sati sfying several different statutory and regul atory
requi renents subject to review, in many cases, by severa
gover nnment agencies. Each of the enploynent categories and its
subgroups requires different docunentation and standards of proof
that require individual determnations by C' S which, as set forth
bel ow, translates into differing processing tinmes dependi ng on
t he underlying application and the correspondi ng adj ust nent
appl i cation.

|f CI'S approves an |-140, the approval authorizes the
alien s classification as one who is eligible for the specific
preference category. 8 U. S.C. § 1154(b). Approval of the visa
petition does not confer on the alien any substantive inmgration
status. Rather, it merely nakes the alien eligible to apply for
per manent residence. 8 U S.C. 1225(a)(3). |If the alienis
present in the United States, in a |lawful noni mm grant status,

the alien is then eligible to apply for adjustment of status by



submitting a Form1-485. 8 U.S.C. § 1255(a).

Paul Pierre, the Branch Chief of Service Center Qperations
at C'S, during his recent deposition, discussed the conplexity of
the different enploynent visa applications and their
correspondi ng adj ustment applications, and how t hese differences
affect CIS s processing tinmes of the different applications.
When asked during his deposition whether there were significant
di fferences anong the enpl oynent - based visa applications, M.
Pierre, stated:

Absol utely. The differences is between the petitioner

t hensel ves. The [-140, of course, is a petition by —-

generally by an enployer here in the United States

petitioning for a foreign worker. And that has really many
subcategories withinit. It could be an outstanding
athlete, an outstanding perforner. It could also nean that

the person is a professional researcher in an intra conpany.

You have a corporation outside of the United States
who is putting up a subsidiary here in the United States

sendi ng a manager abroad to assune — to take over the
managerial functions in the United States. It could be
researchers with advanced degrees. It could be other

enpl oyers with less degrees. It could be skilled workers
with degrees, skilled workers with training and a degree and
it could be unskilled workers as well. That's for the |-
140' s.

*x * * % %

You al so have the 526 where you have inmm grant
investors comng to the United States to establish
enpl oynent .

Al so, there are sone special immgrants as well that
do cone to the United States. For exanple, people who work
for the U S. Governnent abroad sonetinmes do conme in here.
And for the 360's, usually those are petitions where — it
could be a religious worker. There are different provisions
under the law that would allow folks to imigrate on an
enpl oynment base especially immgrants to cone here.



So, in that — because each category that | just
nmentioned require different docunentation and qualifications
and — even with the 1-140 or the 360, there are sone
cl asses within those, and therefore, they would all be
different. They use the sane form the basic three forns
that you just nmentioned, the 360, the 140 and the 526, but
there could be — there's quite a few differences.

Exhi bit No. 1, Paul Pierre Deposition ("Pierre Dep.") at 152-
155). M. Pierre went on to testify that the differences in the
enpl oynent - based vi sa applications and their rel ated adj ust nment
applications affect the processing tines of each of the different
applications. Responding to the question of whether the
differences in the various applications translated into
differences in processing times, M. Pierre replied, "Yes.
Because of the conplexity of each of the cases . . . And because
of that conplexity, the requirenments are different. That could
translate into |l onger processing tines." Ex. No. 1, Pierre Dep.
at 154-55.

The individual nature of the adjudication of the I-140 and
the 1-485 applications is further highlighted by the fact that
Cl'S must conduct multi-level security background checks on each
application filed with a CI'S Service Center. 1In fact, an
applicant's application cannot be adjudicated by CIS until an
applicant's background check has been conpl eted. These nandated
i ndi vi dual background checks further undercut plaintiffs' claim

that there is a common question of law or fact as to the issue of

delay in this case since no tw applicants' individual background



checks will be the sane. M. Pierre explained the security
procedures that nust be nmet before an |-140 and an |-485 can be
adj udi cated, stating:

However, they are certain checks that nust be done
before it can be assigned to an adjudicator. All applicants
subm tting fornms |1-485 who are between 14 years of age and
79 years of age nust be fingerprinted. W nust check to see
if they have a crimnal record because the finding of a
crimnal record could make the person inadm ssible or
renovabl e.

So, while the file is waiting for assignnent to an
adj udi cator, we schedul e the applicant to be fingerprinted.
Also, while the file is waiting, we also do additional
checks against all databases. Mostly we check to see if
there is an active |ookout for that alien. W also do nane
checks for that alien against a nunber of databases, |aw
enf orcenent agency databases. Once these checks are
satisfied that they are okay, then we — when the checks are
done, then we schedul e the person to cone, we assign the
file to an adjudicator for review and adj udi cati on.

Ex. No. 1, Pierre Dep. at 12-13.

As described by M. Pierre, CS nmust conduct at |east three
separate security checks on a particular application before it
can approve that application. Specifically, CS nust run a nane
check on the International Border Inspection System ("IBIS")
conput er dat abase which contains several "look-out lists" from
several international, national state, regional, and |ocal
muni cipalities. Ex. No. 1, Pierre Dep. at 67-68. This check is
done at the Service Center shortly after an application is filed
and involves entering an applicant's nanme, aliases, date of
birth, and country of origin into the IBIS database. 1d. at 67.

Assuming that there is not a "hit" in IBIS, this check is



conpleted within mnutes. Ex. No. 1, Pierre Dep. at 68. Second,
Cl S does a nanme check of an applicant by running the nane through
an FBI names database. Ex. No. 1, Pierre Dep. at 69-70. On
average it takes approximately forty-five days for the name check
to be conpleted, but depending on the nanme it may take | onger.

Ex. No. 1, Pierre Dep. at 70. CISis also required after an
application is filed to do a finger print check by sending an

el ectric copy of an applicant's finger prints to the FBl. EX.

No. 1, Pierre Dep. at 72. C S, after an application is submtted
to a Service Center, schedules an applicant for an appoi ntnent at
a Application Support Center ("ASC') where a electronic version
of an applicant's finger prints is made. Ex. No. 1, Pierre Dep.
at 70-71. After taking an applicant's fingerprints, electronic
versions of his prints are "bundl ed" with other applicants
fingerprints and are electronically sent to the FBI where they
are conpared agai nst an FBI fingerprint database. Ex. No. 1,
Pierre Dep. at 71-72. Assuming an applicant's finger prints are
"cleared" by the FBI, within a few days the information is
electronically returned to CIS by the FBI. Ex. No. 1, Pierre
Dep. at 71-72. "Cleared" finger prints are considered valid for
15 nonths, at which point they expire, and an applicant mnust
resubmt new fingerprints if their application has not been

adj udicated by GS. [d. at 71-72. After 15 nonths, CISis

required to obtain new fingerprints in order to assure an



applicant has not commtted any crinmes or other disqualifying
acts while his application was pending before CS. Ex. No. 1,
Pierre Dep. at 52-54. Finally, CI'S adjudicators are required to
do a final name check on IBIS before granting a benefit if the

| ast nane check was conducted nore the 90 days before.

Naturally, any problens that may arise at each step of these
security background checks further delays adjudication of an
applicant's application. Ex. No. 1, Pierre Dep. at 17-19. M.
Pierre recently expl ai ned t hat

[i]f soneone has a positive check or a potential hit for a

crimnal record, we have to satisfy that the person is truly

adm ssible. And when you are tal king about the life cycle
of the 485, they are to include transfer to a district
office for an interview, for a face to face interview as

wel | .

Ex. No. 1, Pierre Dep. at 17-18. When there is a problemw th an
applicant's security background check, their nane has to be
manual Iy check by the FBI, or the file has to be manually

revi ewed by an adjudicator or, alternatively, the applicant is
required to attend a personal interview at a district office.

Ex. No. 1, Pierre Dep. at 101, 103-104.

The inmportance of the security background check, and the
effects they have on the processing of individual applications
cannot be underestinmated. Fugie Chata, CIS Director of Service
Centers Qperations, clearly nade this point in her recent
deposition, stating

[t] he events of 9/11 required a whole new security



initiative. The tragic events of 9/11 nmade additi onal
requirenents to the USCIS . . . . And that required

addi tional systens checks with relation to other federal |aw
enf orcenment agenci es and ot her agencies involved in the work
t hat we do.

Exhibit No. 2, Fugie Ohata Deposition ("Chata Dep.") at 8-9. O,
as Eduardo Aguirre, Director of CS stated before Congress:
Al t hough the security enhancenents have neant | onger
processing tines in sone categories and a significant
gromh in the application backlog, USCIS has take the
position that security absolutely will not be
sacrificed in our search for increased efficiency.

See Immi gration Provisions in the FYO5 Budget: Heari ng Before the

Subcomm on Immgration, Border Security and d ains of the House

Comm on the Judiciary, 108" Cong., 2" Sess. at __ (Prepared

statenent of USCI S Director Eduardo Aguirre, Jr. (“Aguirre
Statenent”)), reprinted at 2004 W. 2011315.

In addition, an applicant's own failure to submt a conplete
application, or failure to appear for a Cl S-rel ated appoi nt nent,
for exanple, significantly contributes to the delay of adjudicating
that person's applications. Again, M. Pierre directly addressed
the issue on how individual m stakes, or a failure to appear for a
schedul ed appoi nt nent del ays the adjudication of an application
because CI' S nust send out a Request for Further Evidence ("RFE"),
or reschedul e an applicant for another appointnent. M. Pierre
st at es,

There is a process called request for additional evidence

that would inpact the life cycle of the 485 and each case is
uni que.
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It depends on, again, how well docunented the petition or
the application is. It depends how reliable the docunentation
is. Otentinmes adjudicators when they review the 485 have to
request additional docunentation, additional evidence, and
that too could delay the final adjudication.

Ex. No. 1, Pierre Dep. at 16. |If a request for further evidence is
sent out, an applicant has 87 days to respond with further
evidence. Ex. No. 1, Pierre Dep. at 65-66. Contrasting the
difference of a well prepared application versus a deficient
application, and the effects it has on adjudication of an
application, M. Pierre stated,

If all these things were there, everything was perfect, then

that application would sail through qui cker than one where you

woul d have to request additional docunentation, the alien
didn't present hinself or herself for fingerprinting tinely,
for whatever reason, whether it's nedical energencies, | have
to go on vacation, | have to reschedul e the fingerprint
appl i cation.

Ex. No. 1, Pierre Dep at p. 46.

In fact, this Court does not have to | ook beyond the naned
plaintiffs for exanples of cases that were del ayed because the
applicant did not file a conplete application, or failed to
appeared for a scheduled Cl S-rel ated appoi ntnment. For exanpl e,
nanmed plaintiff Rajah Kalipatnapu' s sponsor IT People Corp. was
required to respond to a Request for Evidence regarding
Kal i pat napu' s pending |-140 and |-485 applications. Exhibit No. 3.
On Decenber 13, 2003, the California Service Center sent |IT People
Corp. a request for further evidence, and I T People Corp. did not

file its response until March 2, 2004, nearly three nonths after

11



receiving the request for further evidence. Cearly, IT People
Corp.'s nearly three nonth delay in responding to the RFE
significantly contributed to the delay in adjudicating

Kal i pat napu' s applications. Also, naned plaintiff Sanrayjia
Konel | a was schedul ed to have her fingerprints taken on Septenber
22, 2004, at an Application Support Center. However, for whatever
reasons, Ms. Konella failed to appear for her schedul ed

appoi ntment, and had to be reschedul ed for another appointnent,

t hereby, further del ayi ng adjudication of her pendi ng applications.
Exhi bit No. 4.

These individual mstakes in filing an application, or failure
to follow proper procedures, are individual factors that contribute
to the delay of adjudicating individual applicants' applications.

Because there is not one specific |legal standard or set of
facts that applies to all the alleged class nenbers' cases,
plaintiffs cannot establish a "conmon question of |aw and fact" in
connection with the alleged delay in adjudicating their
applications. The necessity to conduct individual adjudications of
potential class nenbers' [-140 and 1-485 applications, including
conpr ehensi ve, individual background checks for each applicant,
makes this case particularly unsuited for certification as a class
action. The very nature of the individual adjudication process for
the several types of different applications is such that it is

i mpossible to say, in the abstract, which cases will be cleared
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qui ckly and which will not. The tine needed to conplete one type
of application over another cannot be fixed by any universal rule,
but nmust necessarily depend on facts unique to each applicant. And
because of these difference, CI'S adjudicates applications in the
order in which they are received, and according to the factors
di scussed above.

Despite the individual nature of each of the plaintiffs
applications, plaintiffs claimthat the adjudication process for
t he enpl oynent - based vi sa application and the rel ated adj ust nent of
status application are practically the sane. However, as seen
above, this is just not correct. Wile plaintiffs may be correct
when they assert that the general "procedures" used by CIS are the
sane for adjudicating an 1-140 or an 1-485, that is not the point.
In fact, defendants would agree that the 1-485 application is the
same for all aliens inthat it is the same formused for any alien
who wants to adjust to a |lawful pernmanent resident. However, this
is where the simlarities end. An application for adjustnent of
status is tied directly to the underlying visa petition. As set
forth in section 8 U S.C. § 1255(a), the Attorney General in his
di scretion may adjust the status of an alien to | awful pernmanent
resident if (1) the alien nakes an application for such adjustnent
(2) the alien is eligible to receive an immgrant visa and is
adm ssible to the United States for permanent residence, and (3) an

immgrant visa is inmmedi ately available to himat the tine of his
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application is filed. A sinple review of the requirenents set
forth in 8 U S.C. 1255(a) establishes that each applicant's
application for adjustnment of status is tied to his underlying
eligibility for a visa and his adm ssibility to the United States.
In addition to having an available visa in order to adjust to

| awf ul permanent residence, each application nust individually
establish that he or she is adm ssible into the United State.?
Agai n, these requirenents demand individual determnations by CS
adj udi cators based on the individual nature and nerits of each
application. As such, a plain reading of 8 U S.C. 1255 refutes
plaintiffs' clainms that the adjudication of |-485 applications are
all the same, and do not involve individual determ nations based on
specific factual issues and | egal standards.

In fact, M. Pierre in his deposition directly refutes
plaintiffs' clainms that adjudication of an |1-485 application is
sonehow not legally tied to the underlying visa application, or
that the 1-485 application is not decided on individual factors
based on the underlying visa application. M. Pierre states that,

Each case belongs to an individual and the individual nust
qualify. In the case of a concurrently filed 485 and |- 140,

2An alien, for exanple, may be inadnissible based on health
grounds (having a nmental disorder, a drug addiction, not being
t he proper vaccinations); having a crimnal back ground (a crine
i nvol ving noral turpitude, controlled substance violation,
mul tiple crimnal convictions, prostitution and commercial vice);
trafficking in persons; and security and rel ated grounds,
including terrorist activities. See 8 U S.C. 1255(a), (a)(2); 8
U S.C 1182(a).

14



you | ook at the bona fide of the petition and the 485 toget her
because it's a concurrently filed petition.

Ex. No. 1, Pierre Dep. at 15-16. Nor does the fact that an I-140
and 1-485 are filed separately with C' S sonehow | egal |y separate
the two application fromeach other. See Ex. No. 1, Pierre Dep. at
43 ("As far as the qualifications of the alien to denonstrate that
they do nerit the benefits for the 485, the requirements are the
sanme whether they are concurrently filed or not.") In addition,
M. Pierre in his deposition cites to a conpany's ability to
continue to pay wages to a visa applicant, and the applicant's
i ndi vidual crimnal background as exanpl es of how the adjudication
of an 1-485 may differ depending on the visa preference category on
which the 1-485 is based. See Ex. No. 1, Pierre Dep. at 156-157.
Because the issue of whether defendants have unreasonably
del ayed processing the plaintiffs' 1-140 and |-485 applications
cannot be resol ved wi thout considering questions of |aw and fact
peculiar to the individual applications, this court should deny
plaintiffs' notion for class certification.

ITI. PLAINTIFFS HAVE FAILED TO ESTABLISH THAT DEFENDANTS ACTED OR
REFUSED TO ACT ON GROUNDS GENERALLY APPLICABLE TO THE CLASS
AND, THEREBY, HAVE FAILED TO SATISFY THE REQUIREMENT OF FRCP
23 (B) (2) .

Not only have plaintiffs failed to satisfy the comonality
requi renment of Rule 23(a)(2), they have not net the requirenents of
Rul e 23(b)(2) of the FRCP. Rule 23(b)(2) provides an action is

mai nt ai nabl e as a class action if the prerequisites of Rule 23(a)
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are net, and:

the party opposing the class has acted or

refused to act on grounds generally applicable

to the class, thereby nmaking appropriate final

injunctive relief or correspondi ng decl aratory

relief with respect to the class as a whol e;
Fed. R Cv. P. 23(b)(2).

In this case, plaintiffs noved to certify a class of "[a]ll

persons and their derivative beneficiary famly nenbers whose
Enpl oynent - Based Adj ustnent of Status applications are pending
before the various Service Centers and other offices of the USCIS."
Def's. Class Mot. at 3. In order for plaintiffs to nmeet the
requi renents of Rule 23(b)(2), plaintiffs nust establish that C'S
has refused to act to decide enpl oynent - based adj ust ment
applications on grounds generally applicable to the class as a
whole. Here plaintiffs have made no such showing. The cl ass
sought to be certified is nationwide. Plaintiffs have not shown
and cannot show that processing of plaintiffs' applications takes
the sane period of tinme throughout all CI'S Service Centers, or that
the processing tine is the result of the sane factors. For
exanpl e, delays in processing a nunber of cases occur because an
alien fails to submt a conpleted application, fails to appear for
a fingerprint appointnent, or because of the different burdens of
proof anong the different applications. Additionally, plaintiffs’

applications are delayed to varying degrees by staffing problens

within C'S, |ack of agency resources, conpeting agency
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responsibilities sonetinmes dictated by Congress or the Executive
branch, increasing case |oads, and national security issues. See
Ex. No. 1, Pierre Dep. at 32-33; Exhibit No. 2, Onhata Dep. at 8-17.

This case is very simlar to Garcia v. Veneman, — F. Supp. —-

, 2004 W 2050120 (D.D.C. Sept. 10, 2004), where this court denied
a notion for class certification by Hi spanic farnmers all eging that
the United States Departnment of Agriculture ("USDA") discrimnated
against themin | oan applications. The court in Venenan deni ed
class certification in part because plaintiffs were unabl e under
Rul e 23(b)(2) to establish that the USDA "acted or refused to act

on grounds generally applicable to the class"” as a result of there

bei ng nurerous individual factors that undercut a finding of one
practice'" and "'single actor'" under discrimnation law. |1d. at
p. 8 In fact, the court in Veneman rejected plaintiffs' claimof

significant delay by USDA in adjudicating their |oan applications,
because "[h]ere again the individual stories of the named
plaintiffs are anecdotes of bureaucracy, geographically dispersed,
and quite different one fromthe other.” 1d. Wile defendants are
not suggesting that plaintiffs' applications in this case are being
adj udi cated by unlawful, inconsistent standards, as was alleged in
Veneman, this case is simlar to Veneman in that CISis faced with
differing work |l oads in nunmerous Service Centers in which a variety
of different types of applications wth different burdens of proof

are being adjudicated. In addition, while sone of the factors set
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forth imedi ately above (|l ack of agency resources, conpeting agency
responsibilities, increasing case |oads, and national security
i ssues) go to the nerits of the case of whether the CIS s all eged

del ays are "reasonable,” this court "may 'probe behind the
pl eadi ngs before comng to rest on the certification question'"”

CGeneral Tel. Co. v. Falcon, 457 U S. 147, 160 (1982) (i nternal

citations omtted).

Plaintiffs also have failed to establish that certifying a
class would result in "appropriate final injunctive relief with
respect to the class as a whole.” Rule 23(b)(2) FRCP. 1In this
case, the only thing that CI'S has not done is to act on plaintiffs
applications as quickly as they want. Plaintiffs do not dispute
that their applications are in a queue of simlar applications and
that the queue is noving, albeit slower than they may |ike. They
do not dispute that the nature of the novenment flows fromthe
manner in which the CIS allocates its [imted resources. CIS wll
adj udicate plaintiffs applications - after the nunerous other class
menbers' applications in |ine ahead of them are adjudicated first.

Plaintiffs understandably want CIS to allocate its resources
differently, as do a broad variety of other applicants and
petitioners and their respective advocacy groups that have
applications pending before USCIS. Plaintiffs, however, do not
explain how CIS is to achieve the goal plaintiffs want. The only

way to acconplish the result plaintiffs seek is for CIS to shift
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Its resources to nove the adjustnent application queue faster or to
take some plaintiffs' applications ahead of the other applications
who have been in line before them Defendants understandably do
not want the Court to tanper with its conplex resource allocation
policies, thereby according greater priority to plaintiffs and

ot hers who seek mandanus orders than to those who have waited in

t he queue longer or to others to whom Congress and/or USCI S have
given greater priority.

Furthernore, the named plaintiffs make no all egation that
their applications have been inproperly placed in the queue, that
their applications have been singled out for unfavorable treatnent,
or that the defendants are not adjudicating adjustnent applications
at the fastest rate practicable given their resources and the
nunber of applications over which those resources nust be
stretched. Plaintiffs' request for nmandamus and injunctive relief
in this case therefore anbunts to nothing nore than a request to
"reshuffl e” the adjudications queue for pending |I-140 and |-485
applications before the S, which if ordered by this Court, would
merely place the interests of one class nenber before the interest

of another with no benefit to the class as a whol e. In re Barr

Laboratories, 930 F.2d 72, 76 (D.C. Gr. 1991)(a judicial order

putting plaintiff at the head of the queue sinply noves all others

back one step and produces no net result).
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CONCLUSION
For the foregoing reasons, and for the reasons set forth in
Def endant s’ Menorandum of Points and Authorities in Qpposition to
Plaintiffs' Mtion for Cass Certification, plaintiffs' notion for
class certification should be denied.

Respectful ly subm tted,

KENNETH L. WAI NSTEI N, PETER D. KEI SLER

United States Attorney Assi stant Attorney General
Cvil Division

R CRAI G LAVWRENCE MARK C. WALTERS

Assi stant United States Assi stant Director

At t or ney

Mari anel a Peralta WLLIAM C. ERB, JR

Assi stant United States Attorney U. S. Departnent of Justice

Cvil Division Ofice of Immgration

555 4th Street, N W Litigation

Washi ngton, D.C. 20530 P. O Box 878
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(202) 616-4869
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WLLIAM C. ERB, JR

At t or ney

Ofice of Immgration Litigation
Cvil Division

Departnent of Justice

P.O Box 878, Ben Franklin Station
Washi ngton, D.C. 20044

(202) 616-4869
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IMMIGRATIONPORTAL.COM, et al.,

Plaintiffs, Civil Action: 03-2606
Judge James Robertson

TOM RIDGE, SECRETARY, DEPARTMENT OF
HOMELAND SECURITY, et al.,

Defendants.

ORDER
UPON CONSI DERATI ON of Plaintiffs Menorandum of Points and
Aut horities in Support of Plaintiffs' Mtion for Certification of
Cl ass Action, and Suppl enmental Menorandum and Def endants’
Menor andum of Points and Authorities in Opposition to Plaintiffs
Motion for Class Certification, and Suppl enental Menorandum it is

this day of , 2004:

ORDERED that the Plaintiffs’ Mtion for Cass Certification

and i s DEN ED.

DATE JUDGE JAMES ROBERTSON






