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COMPREHENSIVE IMMIGRATION REFORM ACT OF 2006 (June 5, 2006
Update)

Summary of key provisions prepared by Greg Siskind (gsiskind@visalaw.com ,
www.visalaw.com, 901-682-6455). Greg Siskind is a partner at the immigration law
firm Siskind, Susser, P.C.

On March 27, 2006, the Senate Judiciary Committee passed the Comprehensive
Immigration Reform Act of 2006. The bill has been substantially modified as a result of
the passage of three amendments and the inclusion of a number of compromises
negotiated by Senators Hegel (R-NE) and Martinez (R-FL) The bill was passed by the US
Senate on May 26, 2006.

This is a summary of the provisions of this 796 page bill. The yellow highlights show
changes from the original version of the bill introduced by Judiciary Committee
Chairman Arlen Specter (R-PA). The green highlights show changes made before the bill
was debated on the Senate floor (including the Hegel Martinez compromise language).
The blue shows changes made by the Senate during the floor debate. Now that the bill
has passed the Senate, it will go to a conference committee with representatives of both
the Senate and House of Representatives participating. S.2611, the Senate bill, and the
House’s H.R. 4337 would then have to be reconciled. If that difficult task is
accomplished, a compromise bill would then be voted on by the House and Senate and if
that happens, then the President would have to sign the bill. If the bill passes the Senate,
we will modify this summary with any amendments agreed to by the body.

= changes voted on during the Senate Markup
= changes negotiated as part of the Hegel-Martinez compromise
= changes added during floor debate in Senate

Title I — Border Enforcement
Subtitle A — Assets for Controlling United States Borders

This section of the bill authorizes a number of new border protection officers and
inspectors for a multiyear period. Purchases of a number of technological assets like new
unmanned aerial planes are authorized. (Section 102). New ports of entry are also
authorized. (Section 105). The final version of the bill increased the number of port
inspectors from 250 in the original version to 500. (Section 101). The final version
substantially increases the number of Border Patrol agents in each of the next six years as
follows:

2006 - 2,000
2007 — 2,400
2008 - 2,400
2009 - 2,400
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2010 - 2,400
2011 -2,400

20% of the net increase shall be assigned to the US-Canada border. (Section 101).

The Manager’s amendment modifies Section 101 of S. 2611 by increasing by 50 per year
for five years the number of full time active duty Deputy US Marshals investigating
criminal immigration matters.

Section 101 now requires Customs and Border Protection and the Department of Defense
are to establish a program to recruit former military personnel for work at CBP.

One of the changes from the original version to the final version reported to the floor is in
requiring that a report to be issued on the use of Defense Department equipment should
assess the risks to US citizens associated with using the equipment. (Section 102). Also,
the final language clarifies that the use of Defense Department equipment authorized in
Section 102 does not alter the prohibition on using the Army or Air Force for border
patrol work.

Section 102 has a new provision requiring DHS to conduct a pilot program to test
unmanned aerial vehicles for border surveillance along the US-Canadian border.

The final version reported to the floor contains a new Section 106 concerning strategic
border fencing and vehicle barriers. The provision calls for the replacement of
deteriorating fencing in various locations on the US border with double- and triple-
layered fencing within a two year period.

A floor amendment added a provision to Section 106 calling on DHS to construct not less
than 370 miles of triple-layered fencing (which may include portions already constructed
in the San Diego, Tucson and Yuma Sectors) and 500 miles of vehicle barriers in other
areas on the southwest border that DHS determines are areas most often used for illegal
crossings.

New Section 116 added regarding deaths along the US-Mexican border. The Frist
Amendment requires CBP to collect data on the causes of death and the total number of
deaths. A report must be produced annually on this that analyzes trends and recommends
actions.

A new Section 117 is added to S. 2611 that would require the State Department and local,
state and federal law enforcement officials to cooperate with the Mexican government to
improve border security, reduce human trafficking, reduce drug smuggling, reduce gang
membership, reduce violence against women and reduce other criminal activity. US
officials are also to work with the Mexican government to help educate people on the
new immigration laws and to work to encourage circular migration. US officials are also
to consult with Mexican government officials on fencing and border security structures.
An annual report on this section must be submitted to Congress.



Subtitle B — Border Security Plans, Strategies and Reports

This section requires the Department of Homeland Security to prepare various reports on
border security. The final version of the bill reported to the floor added an additional
requirement to assess the impact of new border security efforts on civil liberties and
property rights. (Section 111).

The final version of the bill voted on by the Judiciary Committee included a new Section
115 that calls for creation of an interagency plan to connect databases used to prevent
human smuggling, ensure adequate personnel training, effectively target smuggling
networks and use tools like visas for victims.

Subtitle C — Other Border Security Initiatives

This section requires DHS to integrate biometric databases by October 1, 2007. (Section
121). It also mandates DHS submit a timeline for the extension of the US-VISIT exit-
entry system to all ports of entry. (Section 124)

All immigration-status documents, other than interim documents, issued by DHS must be
machine-readable, tamper resistant and incorporate biometrics by October 26, 2007.
(Section 126).

Section 127 of this bill would expand Section 222(g) of the Immigration and Nationality
Act concerning the cancellation of visas after an alien overstays an 1-94. The new
provision would void ALL visas in possession of the immigrant and not just the particular
visa that was tied to the overstay. In other words, an overstay on a work 1-94 would
trigger the cancellation of a visitor visa that may also be in the passport. The provision
would, however, now allow a person to reapply for the visa in the country of last
residence and not just in the country of nationality (as is currently required).

Permanent residents would now be required to provide biometrics upon entry and exit
from the US just like non-immigrants. Failure to comply will be a new ground for
inadmissibility. (Section 128)

Finally, this section requires DHS to prepare a report on the impact of imposing a barrier
along the southern border. (Section 129). A northern border study requirement was
removed from Section 129. Amendments were added during the Chairman’s mark to
require the Inspector General of the Department of Homeland Security to review contacts
with a value of more than $20,000,000 and to monitor implementation of the secure
border initiative for financial wrongdoing as well as report on contracts with foreign
companies relating to this initiative. (Section 130).



The controversy surrounding US ports being owned by foreign companies is addressed in
the latest version of the bill. It requires a report be issued within 30 days of learning of a
contract to manage a port by a foreign company describing the proposed purchase and
security issues. (Section 129).

A new Section 131 added during the Chairman’s mark ends the practice of “catch and
release” and requires that all non-Mexicans caught entering the US illegally along the US
border shall be detained until removed or a final decision is made granting admission.
The provision takes effect October 1, 2006 and until that date, release is only possible if a
determination is made that the person poses no security risk and they pay a bond of at
least $5000. This provision does not limit the right to apply for asylum or relief from
removal based on a fear of persecution and release is possible after DHS determines a
credible fear of persecution. The provision also doesn’t apply to people from countries in
the Western Hemisphere with which the US doesn’t have diplomatic relations (currently,
only Cuba would be covered).

A new Section 132 subjects people who attempt to elude or fail to obey a command to
stop issued by a US official at a port of entry or checkpoint to prison terms of three to ten
years depending on whether violence is used or not.

A new Subtitle D is added to Title | that includes the Border Tunnel Prevention Act. The
provisions in this section make it a crime to knowingly construct of finance the
construction of a tunnel between the US and another country other than one lawfully
constructed with the knowledge of the Department of Homeland Security. It would also
prohibit knowingly or recklessly disregarding the construction or use of a tunnel on a
person’s land.

A new Section 133 was added by amendment on the Senate floor. It provides the
authority requested by President Bush to send National Guard troops to the border with
Mexico. Service may not exceed 21 days in any year. The specifically authorized actions
that may be taken by Guard troops include

A new Section 134 is added requiring preparation of a report by DHS and DOD on the
feasibility of offering monetary and other kinds of incentives to members and former
members of the Armed Forces to serve in Customs and Border Protection.

A new Section 135 is added to S. 2611 regarding the Western Hemisphere Travel
Initiative. The WHT]I will require US, Canadian and Mexican citizens to have passports
to travel back and forth across the US’ international borders beginning January 1, 2008.
The date will now be postponed until the later of June 1, 2009 or three months after the
Secretary of State and Secretary of Homeland Security make the required certification.

A new “Passport Card” will be created to facilitate travel of US citizens to Canada,
Mexico and Caribbean countries. The Passport Card will be valid for the same period as a
passport and can be used by US citizens at land and sea ports between the US and
Canada, Mexico and the Caribbean and Bermuda. The Passport Card shall be designed to



be compliant with the new Expedited Traveler Programs and shall be portable and
durable. The fee will be between $24 and $34. A reduced fee will apply if a person
applies for this jointly with a passport.

The manager’s amendment also requires DHS and DOS to enter into agreements with at
least one state to establish a program include an individual’s citizenship status on a
driver’s license meeting the REAL ID Act of 2005 requirements. A state may not require
an individual to include the individual’s status on a driver’s license, but if the status is
included, the document can be used as an entry document to enter the US from Mexico or
Canada through not less than at least one entry point in a participating state. DOS and
DHS will also be permitted to establish a reciprocal arrangement with Canada in order to
allow Canadians to use their driver’s licenses to enter the US.

DHS shall extend expedited traveler programs to all ports of entry and shall encourage all
US citizens to participate in such pre-enrollment programs.

DHS will be required to establish a program to allow US citizen without a passport to
cross into Canada or Mexico and return within 72 hours. DHS will also establish a grace
period to allow US and Canadian citizens to travel without a passport when they lack
awareness of the passport requirement and can otherwise demonstrate their citizenship.
DHS will also set up a procedure to allow children to enter without passports from
Canada and Mexico by land when they are traveling under adult supervision with
parental consent.

A new Section 161 is added allowing border state governors to declare an emergency in
order to request up to 1,000 additional border patrol agents. New Section 162 requires
that the Border Patrol have control over all assets used in carrying out its mission. The
section also calls for increasing assets like helicopters, power boats and motor vehicles.
Section 163 calls on adding new electronic equipment such as computers, radio and
communications equipment, GPS devices and night vision equipment. And Section 164
calls for issuing border patrol agents with body armor, reliable weapons and adequate
uniforms.

Title 11. Interior Enforcement
Subtitle A — General Enforcement

This subtitle bars aliens inadmissible on terrorism-related grounds from receiving
political asylum and also broadens the bar on availability of cancellation of removal,
withholding of removal and voluntary departure as well as eligibility for admission for
those found to be security threats. This section shall apply retroactively to those currently
in removal and exclusion proceedings. (Section 201).

The Supreme Court decision in Zadvydas v. Davis is addressed. That decision strictly
limits the ability of DHS to detain an alien ordered removed when the government has



not managed to remove the alien (usually because the US does not have good relations
with the home country). DHS would now have discretion with few limits to detain
someone beyond the removal period. DHS would have to certify every six months that
the alien is likely to be removed in the reasonably foreseeable future, the alien poses a
threat to the public (either for health or safety reasons). The Commissioner of
Immigration and Customs Enforcement must personally sign off on the certification. This
section also makes it more difficult to be released after an order of removal has been
issued and while criminal proceedings are under way. (Section 202). In the earlier version
of Section 202 of S. 2611, the bill would have required appeals of certain removal orders
to be brought in the District Court for the District of Columbia. A floor amendment
allows for appeals to be brought in any district court.

This section makes various changes to laws surrounding aggravated felons. It broadens
the definition of “aggravated felony” to include convictions even when the sentence that
is the basis of being an aggravated felony is tied to recidivist or other enhancements.
(Section 203). The Judiciary markup changed the earlier version of the bill and made
clear that the changes are not retroactive. A provision that barred adjustment of
aggravated felons under Section 209(c)(8) was removed during the Chairman’s mark.

The definition of “aggravated felony” would be expanded in alien harboring and
smuggling cases as well. Persons who knowingly hire at least ten individuals smuggled in
to the US in a twelve month period would be guilty of an aggravated felony. Persons
found guilty of buying or selling vehicles, vessels or aircraft used in alien smuggling
would be guilty of an aggravated felony. (Section 203).

Section 205 is modified in a floor amendment to transfer responsibility for Temporary
Protected Status from the Attorney General to the Secretary of Homeland Security.

Marriage fraud and EB-5 fraud for which the term of imprisonment is at least a year
would now be aggravated felonies. (Section 206).

Asylees convicted of aggravated felonies would no longer be eligible for waivers to
adjust status to permanent residency. (Section 206).

“Good moral character” would not apply in cases where a person is convicted of a crime
that is not defined as an aggravated felony at the time it occurs but is later classified as an
aggravated felony unless the crime is more than ten years old and the applicant is granted
a waiver by DHS.

Section 204 is modified from the original version which barred judicial review of
naturalization denials based on good moral character. The new version passed by the
Judiciary Committee preserves the right, but it must be exercised within 120 days of a
final determination. An additional provision restores judicial review for cases held up in
investigation by more than 180 days after an applicant’s examinations and interviews are
completed. USCIS must notify the applicant when such examinations and interviews are



completed. The final committee language removes a provision that says that the law only
naturalization applications filed after the date of enactment.

Any alien who a consular officer or a DHS officer “knows or has reason to believe” is a
member of a criminal street gang or has participated in a gang’s activities is inadmissible.
(Section 205)

Responsibility for the Temporary Protected Status program is transferred from the
Department of Justice to DHS. DHS will have the authority to terminate TPS status for
any reason and DHS will be authorized to extend TPS status in increments of up to 18
months. Bars gang members from TPS status and clarifies that a TPS alien’s immunity
from detention only extends to detention based on immigration status and not other
grounds. (Section 205).

Section 205(c) originally contained one of the more controversial sections of the
Sensenbrenner bill. It would have criminalized providing material assistance to illegal
aliens and would seemingly have made felons out of non-profit and religious organization
workers who provide housing, travel, food and medical assistance to illegal aliens. Unlike
the Sensenbrenner bill, the original Specter bill included a provision that said religious
organizations shall not be guilty of alien smuggling if the minister or missionary has been
a member of the denomination for at least a year. This has been expanded in the
committee-passed bill to exempt individuals or organizations not previously convicted of
a violation of this section who are providing humanitarian assistance.

The penalty for certain people found guilty of hiring unauthorized workers is increased
shall be increased to 10 years.

The other most controversial section of the Sensenbrenner bill originally made it in to the
Senate bill. Section 206(a) would have made it a felony to knowingly be in the US
unlawfully whether by illegal entry or overstaying or violating the terms of a legal entry.
The first violation would have been punishable by imprisonment of up to six months. The
bill was amended in committee to eliminate criminal penalties for unlawful presence
from the section.

The summary of the legislation provided by Senator Specter speaks to Section 206 (c)
which would increase penalties for marriage and EB-5 fraud. However, the actual text of
the legislation does not contain a Section 206(c).

Section 207 makes it tougher to avoid criminal sanctions for illegally reentering the US
after a deportation order. For example, the standard to attack an underlying removal order
is increased. And it makes it a crime to aid or abet illegal reentry. However, this does not
include providing humanitarian services such as providing food or medicine or
transporting someone to a place where they could receive either.



The Specter bill has provisions creating a new crime for trafficking in passports.
Furthermore, “willfully” making false statements in a passport application is a felony.
The current standard requires showing a higher standard of intent. (Section 208)

The misuse of any immigration document would be criminalized in a manner similar to
the Sensenbrenner bill. (Section 208 and 209). In the committee markup, a provision was
added that the new penalties would not apply to people who apply for asylum or for relief
under the Convention Against Torture and successfully shows a credible fear of
persecution. The final committee bill makes it clear that the conduct that is the subject of
the prosecution must occur on or after the date of enactment.

Section 210 would allow states to hold illegal aliens for up to 14 days after completing
criminal sentences in order to more easily transfer custody to Immigration and Customs
Enforcement. The section would also extend the use of the Institutional Removal
Program (IRP) which identifies removable aliens in Federal and State prisons.

Section 211 would tighten voluntary departure rules including shortening the affirmative
voluntary departure period from 120 days to 60 days and the voluntary departure in
removal proceedings from 60 to 45 days.

The statute of limitations for all immigration related crimes would be made a uniform ten
years (Section 214).

The completion of any visa or status processing by DHS and the Justice Department will
be barred while background and security clearances are pending. (Section 216). The
Judiciary Committee approved an amendment to Section 216 that calls for DHS to
allocate at least 40 full-time active duty Immigration and Customs Enforcement agents to
each state. The provision also requires DHS to place at least 15 USCIS agents in each
state to carry out immigration and naturalization adjudications. DHS has the authority to
waive these provisions if a state has a population of less than 2,000,000. A floor
amendment to Section 216 was approved governing FBI background checks. The
amendment authorized $3,125,000 per year for five years to improve the speed and
accuracy of FBI immigration-related background and security checks.

Section 219, added in the Judiciary Committee markup, requires DHS to provide state
and local law enforcement authorities with sufficient transportation and officers to take
illegal aliens into custody for processing at a detention bill.

The Judiciary Committee added a number of new provisions to the original Specter bill
(Sections 224 to 235). Section 224 requires DHS to reimburse state and local
governments for training related to the enforcement of federal immigration laws.

Section 225 makes being convicted of a third drunk driving offense an aggravated felony.
Section 225 was amended on the Senate floor. Under the prior language, three drunk
driving convictions would be an aggravated felony even if the offenses are misdemeanors



and even if they occurred before the legislation took effect. The amendment changes this
so that it only applies to convictions that take place on or after the law is enacted.

Section 226 permanently authorizes the Conrad 30 J-1 waiver program for medical
doctors. The program is set to begin to sunset June 1, 2006.

Section 227 expands the circumstances under which expedited removal is permitted.

Section 228 bars convicted sex offenders from petitioning for relatives to adjustment to
permanent residency status under Section 245(a) of the Immigration and Nationality Act
unless DHS determines the citizen poses no risk to the alien with respect to whom a
petition is filed. The measure also extends to petitions by permanent residents and K visa
applications.

Section 229 increases areas of cooperation between federal immigration enforcement
authorities and the states. The section includes provisions grants states the inherent
authority to arrest and transfer to Federal custody any alien for the purpose of assisting in
the enforcing criminal immigration law provisions.

Section 230 adds alien smuggling and related activities to the list of crimes the financial
proceeds of which are subject to money laundering statutes.

Within 180 days of enactment of the bill, Section 231 requires DHS to provide the
National Crime Information Center information on deportations, voluntary departures and
findings of unlawful presence. The NCIC must also promptly remove such information
when an alien is granted lawful authority to remain legally in the US.

Section 232 requires DHS, within two years, to enter into cooperative enforcement
agreements with at least one law enforcement agency in each state.

Section 233 requires DHS to construct at least twenty detention facilities in the US to
house at least 20,000 individuals. The provision calls for DHS to consider closed military
bases.

Section 234 requires within two years that US Attorneys determine the immigration
status of defendants.

A new Section 235 is added to S. 2611 that would expand the Justice Prisoner and Alien
Transfer System (JPATS). The expansion will include increasing the use of buses and air
hubs in three geographic regions, allocating a set number of seats for affected aliens in
each metropolitan area, and allowing metro areas to trade seats depending on their needs.

TITLE 1T = Unlawful Employment of Aliens



Section 301 of the Specter bill covers the unlawful employment of aliens. Employers
would now be required to not only comply with 1-9 rules, but also with a new Electronic
Employment Verification System that is a permanent implementation of the basic pilot
program that has been in existence for the last few years. DHS is also permitted to
charge employers taxes tied to use of the system. This section also recognizes DOL’s
authority to investigate employers under the Fair Labor Standards Act of 1938.

Knowingly or hiring unauthorized workers carries tougher penalties than unknowingly
hiring unauthorized workers. Employers who attempted in good faith to comply with the
I-9 rules do have a defense, however, until electronic verification system participation is
required.

Section 301 is amended to retroactively apply the new rule about making it unlawful for
employers to use contract workers knowing or recklessly disregarding that the workers
are unlawful. It also now creates a defense if an employer includes language in a contract
that states that the contractor will comply with the employment verification rules and
keeps proper records and that the employer “exercises reasonable diligence” to ensure
compliance by the contractor. A floor amendment further requires that employers of
contract workers provide the contractor with the worker’s taxpayer identification number
and the contractor is to submit that number in the new electronic employment verification
system.

Language requiring employers to “take all reasonable steps to verify” employment
eligibility has been tightened to simply say that all employers “shall verify” employment
authorization.

DHS may require an employer to certify employment verification compliance based on
an internal review as an alternative to a DOL audit. An employer will be granted a 60 day
deadline that may be extended in the discretion of DHS.

The employment verification system is significantly altered by now only allowing for a
limited number of identification documents to work for employment verification
purposes. The current system of allowing for a showing of both an identification
document and a document verifying work authorization is scrapped as of the date an
employer is participating in the electronic verification system and only documents
showing both identity and work authorization are permitted. The current 1-9
documentation requirements continue for employers until they are participating in the
new electronic system. The following documents may be submitted:

1. For US nationals, a US passport or a REAL ID-compliant drivers license

2. For green card holders, a permanent residency card

3. Inthe case of a worker authorized to be employed in the US, an employment
authorization card that contains a photo and required security features

4. For those unable to obtain a document described above, a document designated by
DHS that contains a photo and security features.






A provision that stated that this section preempts state laws requiring businesses to set up
shelters for day laborers was removed by a floor amendment.

Section 303 is changed to require at least 25% of enforcement hours to be used for
enforcement of Section 301 of this bill.

Section 303 requires hiring of 2,200 personnel for enforcement of Title 3. A provision
from an earlier version of the bill calling for the increase by 1,000 in the number of ICE
agents investigating immigration fraud was removed by floor amendment.

Section 304 mandates that false claims to either citizenship or nationality are grounds for
inadmissibility. Currently, just the former is. This has been a defense in removal cases
because the 1-9 form asks if someone is a “citizen or national” of the US while
immigration law only penalizes claims of false citizenship.

This section remained largely unchanged in the Judiciary Committee markup, but a
section was added in Section 301(i)(2) that notes that the employer compliance
provisions do not preempt state and local laws requiring employers to provide shelters or
designated areas for day laborers at or near their place of business or take other steps that
facilitate the employment of day laborers by others.

A new Section 305 is added that modifies IRCA’s anti-discrimination provisions. The
new law’s employment verification system is incorporated into the anti-discrimination
rules and penalties are increased. An additional $40,000,000 per year is allocated for
educational programs tied to this law.

Title IV — Nonimmigrant and Immigrant Visa Reform
H-2C Visas

A new Section 401 states that any regulation that would increase the number of aliens
eligible for legal status not take effect before 90 days after the date on which the Director
of the Bureau of the Census submits a report to Congress. The report shall be made
jointly with a number of departments of the Federal government and is to assess the
impact of the bills increased immigrant numbers on the “infrastructure” and “quality of
life in the United States.” The report must be submitted to Congress within 90 days after
enactment of the new law.

Section 402 creates a new H-2C visa. This visa appears targeted to workers either outside
the US or currently in legal status in the US. A separate guest worker program targeted at
out of status workers is outlined in Title VI.



The visa is available to those coming to the US temporarily to perform temporary labor
or services other than labor or services covered in H-1B, H-1C, H-2A, H-2B, H-3, or L,
O, P, or R visas. The applicant must have a residence in a foreign country which the
applicant has not intention of abandoning. The visa will become available 18 months
after $400,000,000 is appropriated to implement the electronic verification system
described in Title 3 and shall apply to aliens outside the US on the effective date. Rules
must be released by DOL within six months of the enactment of the law.

Section 403 outlines the H-2C requirements. The employer must be capable of
performing the services that are the subject of the petition. The worker must show that the
he or she has received a job offer from a qualified employer. The worker must pay a $500
visa issuance fee in addition to the cost of adjudicating the petition (and this is in addition
to consular reciprocal fees). Workers must have a medical examination at the worker’s
expense. Workers must submit background information on health, criminal and security
issues.

Under a floor amendment to Section 404, workers must have a labor certification to
benefit from the H-2C provisions.

Changes of status to other visa categories are not permitted.

H-2Cs are available for an initial term of up to three years with a one time renewal for
three more years. The earlier requirement that an alien be required to depart the US for
one year in order to qualify for additional H-2C time was removed from the version of
the bill approved by the Judiciary Committee. Commuters into the US are not subject to
the time limits.

H-2C status will be lost if a worker is unemployed for 60 or more consecutive days (the
original version of the bill stated 45 days) and the worker will be required to leave the US
(the original version of the bill required a return to an alien’s home country or country of
last residence. DHS may waive the return requirement.

Section 403 of S.2611 governing H-2C workers was amended on the Senate floor to
allow for an exception to the rule limiting periods of unemployment for H-2C workers to
no more than 60 days. An unemployment period in excess of 60 days will be excused if
1) it is caused by a period of physical or mental disability of the alien or the spouse, son,
daughter or parent of the alien, 2) the period of vacation, medical leave, maternity leave
or similar leave is authorized by employer policy, or state or federal law, or 3) the period
of unemployment is caused by circumstances beyond the control of the alien.

Another change to Section 403 involves readmission of H-2C workers who have left
because of the 60 day unemployment provision. The previous language allows DHS to
permit a worker to get back into H-2C status after 60 days if the worker found qualifying
H-2C work. The amendment removes commuting H-2C positions from this discretionary
authority.



Section 403 generally prohibits H-2C overstays from seeking cancellation of removal for
ten years. An exception is permitted under the manager’s amendment in certain battered
spouses and child cases.

Under an amended Section 403, H-2Cs now must get a medical exam. The earlier
language said H-2Cs “may be” required to get a medical exam.

Travel in and out of the US is permitted and return on an unexpired 1-94 is allowed even
if the visa has expired. Time spent outside the US shall not extend the period of
authorized admission in H-2C status.

H-2C holders who fail to depart within 10 days after the H-2C status terminates are
barred from most immigration rights.

Anyone who enters or attempts to enter the US without inspection after enactment of the
H-2C provisions will be barred for ten years receiving most immigration benefits.

The H-2C is portable and workers can move to new jobs as long as the new employer
complies with the terms for H-2C employment.

The section of the original bill denying the appeal of the denial of H-2C status was
removed from the version of the bill passed by the Judiciary Committee.

H-4 visas many be granted to spouses and children. The initial requirement that an H-2C
visa holder pay a $500 family supplemental application fee was removed from the
version of the bill passed by the Judiciary Committee. Dependents must also get medical
exams and have background checks. The initial requirement that H-2C visa holders
demonstrate adequate finances to support family members coming on H-4s was removed
from the version of the bill passed by the Senate Judiciary Committee.

The version of the bill passed by the Judiciary Committee now contains a provision in
Section 403 stating that the terms “employ,” “employee,” and “employer” have the
meanings given under Section 3 of the Fair Labor Standards Act of 1938 (29 USC 203).
The definition of “employer” included in the original version of the bill was removed.

Section 404 spells out an employer’s obligations when hiring H-2C workers. Employers
are required to pay the worker’s filing fee.

Employers must also attest that

- Hiring the H-2C will not adversely wages and working conditions for US
workers.

- The employer did not and will not cause US workers to lose their jobs by hiring
the H-2C worker. There is a 90 day look back and look forward provision.



- The worker will be paid the higher of either the actual or prevailing wage. A
provision allowing for the use of private wage data was deleted from the version
of the bill passed by the Judiciary Committee.

- There is no strike or other form of work stoppage.

- The employer is covered by a state workers compensation program, the employer
will provide at no cost to the worker insurance covering injury or illnesses arising
due to the job. The insurance would need to be comparable to state workers
compensation programs.

- Notice to workers is provided

- Unless DOL has precertified a shortage, the employer can show there are not
sufficient workers able, willing and qualified and immediately available to
perform the job. Good faith recruiting efforts must be undertaken in the three
month period prior to filing (with recruiting ending at least 14 days prior to
filing). The job must be advertised at the actual wage paid by the employer.

- The job must be bona fide.

- Employers must maintain public access files.

- The employer must notify DOL and DHS when an H-2C leaves the employer
within three business days after the departure.

- The petition must be filed not more than 60 days before the date the services are
needed.

Section 404 has a new provision added by the Judiciary Committee that states that a year
after enactment, the H-2C visa will not be available to workers coming to perform
services in metro areas in which the unemployment rate for unskilled or low-skilled
workers during the most recently completed six month period averaged more than 9%.

DHS shall have the authority to audit employers to ensure compliance. Employers are
required to retain records for five years from the date the petition is filed. (Section 403)
They are also required to maintain records for at least one year that describe why US
workers were not hired (Section 407).

Employers who misrepresent facts or fail to comply with the terms of the program can be
barred for up to three years from sponsoring or employing H-2C workers. And punishing
whistle blowing employees or former employees is prohibited.

Foreign labor contractors recruiting H-2C workers are required to disclose a variety of
details to H-2C workers at the time of their recruitment including information on the
proposed place of employment, the pay, the type of work, who is paying travel expenses,
whether there is a strike or other similar labor dispute, whether the contractor is getting a
commission based on the worker’s services, details regarding insurance and worker’s
compensation coverage, and information on the risk of work related injuries. Foreign
labor contractors are prohibited from charging the H-2C worker for their services.

Foreign labor contractors will be required to register with the Department of Labor and
employers may only use the services of registered contractors. DOL will issue two year
renewable certifications of these contractors. H-2C workers will also have the ability to



lodge complaints against contractors with the DOL. The DOL will have the discretion to
require contractors be bonded and may also deny certification if it determines the
contractor lacks sufficient ties to the US to adequately enforce these rules.

Employers are subject to civil fines of $2000 up to $35,000 per worker depending on
whether the violation is willful and whether a worker was harmed. Imprisonment of up to
six months and additional fines of up to $35,000 are possible if a willful violation occurs
and an individual suffers extreme physical or financial harm.

Under Section 404, DHS is required to set up an alien employment management system
to manage and track the employment of H-2C immigrants. Employers shall be able to
recruit and advertise employment opportunities through the system.

The Department of Labor must set up a web page linking to each state’s electronic job
registry information on job opportunities for US workers in order to ensure US workers
are not being passed over in favor of foreign workers. And DOL must set up a publicly
accessible web page that provide a single Internet link to each State workforce agency’s
electronic registry of jobs available throughout the US. (Section 407). An earlier
requirement that recruitment occur for a minimum of 30 days was removed from Section
407.

Section 408 is amended to make clear that H-2C visa holders seeking permanent
residency are subject to numerical limitations for employment-based green card
categories.

The US shall negotiate bilateral treaties with countries sending H-2C workers requiring
the countries to accept the return of nationals ordered removed from the US within three
days of such removal. (Section 411).

Section 407(g) now contains numerical limitations on H-2C visas. The earlier version of
the bill did not. The formula used is the same as used for the H-5B visa described in the
Kennedy-McCain bill. The formula works as follows: - up to 200,000 H-2C visas will be
available.

Based on a floor amendment, an H-2C worker will be able to self-petition for permanent
residency if

() the alien has been employed in H-2C status for a cumulative period of not less
than 4 years;

(i) an employer attests that the employer will employ the alien in the offered job
position;

(iii)  the Secretary of Labor determines and certifies that there are not sufficient
United States workers who are able, willing, qualified, and available to fill the
job position; or



(iv)  the Secretary of Labor determines and certifies that there are not sufficient
United States workers who are able, willing, qualified, and available to fill the
position in which the alien is, or will be, employed; and

the alien submits at least 2 documents to establish current
employment such as Social Security records, employer
records, IRS records and other government agency records.

H-2Cs may apply for permanent residency. Employment-based green card caps shall not
apply to H-2Cs seeking adjustment of status if the following requirements are met:

e Employers of H-2Cs may apply for their workers to adjust to permanent residency
status for workers who have maintained four years of cumulative H-2C status.

e H-2Cs may also self petition after four years in H-5A status.

e H-2C workers seeking to adjust status must be physically present in the US and
they must meet the naturalization English language and civics requirements or
show they are enrolled in a course to meet these requirements.

e Dual intent status for H-2Cs is noted in this section as well.

e H-2Cs can continue extend their H-2C status in one year increments if a labor
certification application or 1-140 petition is pending for the applicant.

The Labor Department is now directed to hire not less than 2,000 additional investigators
annually to ensure compliance with the rules of the H-2C program.

H-1Bs

The H-1B cap is lifted for three years to 115,000. (Section 410). After that, the cap will
remain at 115,000 but may rise up to 20% per year if the whole cap is used up in the prior
year. If the cap is not reached, then the cap the next year will remain the same as the
current year.

The Judiciary Committee added a new Section 412 expanding the S visa category. The S
visa category is now available to those providing information on a criminal enterprise
undertaken by a foreign government, its agents, representatives or officials as well as to
individuals with information on the development of weapons of mass destruction of
foreign governments. The limit on S visas is raised from 200 to 1,000.

Senator Charles Grassley of lowa’s amendment on L visas is added to the bill at new
Section 413. The provision adds a statutory requirement that a beneficiary coming to the
US to open a new facility may only be approved for a year. It’s not clear that this is
different than the current regulation at 8 CFR 214.2(1)(7)(i)(A)(3) that appears to do the
same thing. New office applicants must present a business plan, show that sufficient
physical premises have been located, and the business has the financial ability to
commence doing business (again, it is not clear how this differs from current USCIS
regulations). An extension may be granted if the petitioner can show adequate progress



along the lines described in the business plan. A provision is included which excuses the
failure to make progress if there are extraordinary circumstances. Spouses may not get
employment authorization during this restricted one year period. Finally, DHS and DOS
must establish a program to work cooperatively to verify a company or facility’s
existence in the US and abroad.

Section 413 authorizing appropriation is moved to a new Section 414 and a new Section
413 is added in authorizing Poland to be included in the Visa Waiver Program.

Subtitle B codifies the “Fairness in Immigration Litigation Act of 2006 at Sections 421
through 424. The provisions put strict limits on appeals in criminal immigration cases and
sets tight time limits on courts in the cases. The provisions attempt to remove the habeas
relief declared available in the Supreme Court’s St. Cyr case.

Title V — Backlog Reduction

Allows recapture of unused visa numbers and increases employment-based green cards
from 140,000 to

total cap of 650,000 is

imposed on an annual basis.

Visas for spouses and children shall not be counted against the numerical limits.
Immediate relatives would no longer be counted against the 480,000 annual cap on
family-based immigration. (Section 501).

The per country limits are raised from 7% to 10%. (Section 502).

The allocation of family-sponsored visas is shifted as follows (Section 503):

10% - F1 unmarried sons and daughters of citizens

50% - F-2 spouses, minor children and unmarried adult sons and daughters of permanent
residents (77% of these go to spouses and minor children of permanent residents)

10% - married sons and daughters of US citizens

30% - brothers and sisters of citizens

The allocation of 290,000 employment-based visas is shifted as follows (Section 503):

15% for EB-1 (was 28.6% but presumably many will now qualify in the new uncapped
category for certain advanced degree holders)



15% for EB-2

35% for EB-3

5% for investors (redesignated as EB-4)

30% for new EB-5 for other workers (old EB-3 unskilled workers).

Section 503 is amended to remove the numerical limitation on green cards for all special
immigrants and not just the first two small groups (returning lawful permanent residents
and former US citizens returning to the US). This expanded group includes religious
workers.

Section 504 is broadened to allow a widow or widower of US citizens married less than
two years at the time of the citizen’s death to also seek permanent residency if the spouse
can show by a preponderance of the evidence that the marriage was entered into in good
faith and not solely for the purpose of obtaining an immigration benefit. Current law
requires one always be married for more than two years.

The immediate relative category is changed to let children of spouses and parents of US
citizens to obtain legal status and travel to the US to be with their families.

Section 505 was added by amendment and exempts Schedule A occupations (nurses,
physical therapists and Group Il exceptional ability applicants) from employment-based
green card caps until September 30, 2017. Spouses and children are included in the cap
exemption.

Section 506 codifies the Widows and Orphans Act. The provisions of this section allow
certain children and women outside the US who are at risk of harm and who are referred
by US officials, international officials and certain non-governmental organizations to
qualify as special immigrants.

Foreign Students

The Spector bill makes important changes regarding student visas. First, F-1 optional
practical training time is now extended from one year to 24 months. (Section 507). A new
F-4 student visa is created for students pursuing advanced degrees in math, engineering,
technology or the physical sciences. F-4 visas will be dual intent and are valid for the



period of study plus one year after completion of the program if the alien is actively
pursuing employment in his or her field. F-4 status will further be extended as long as
necessary to allow for the completion of labor certification and employment-based green
card processing as long as the green card process is started within a year of completing
the graduate program. A second provision allows adjustment of status of an F-4 (or one
who would have qualified as an F-4 if they entered before the law was enacted) based on
a filed 1-140 petition, completion of a degree and payment of a $2000 fee. Applications
filed in this category are subject to the normal employment-based green card caps.

Section 507 also would allow F-1 and F-4 students to accept off-campus jobs outside of
the student’s field if the student is enrolled and in good standing at their educational
institution, an employer provides the school and the Labor Department with an attestation
that it has spent 21 days unsuccessfully recruiting for the job and is paying the higher of
the actual or prevailing wage, and the student will work no more than 20 hours during the
academic term or 40 hours per week on vacations.

Section 507 is modified by the manager’s amendment to now include an F-5 visa for
students who maintain an actual residence and place of abode in the alien’s country of
nationality who would meet the F-1 requirements except that the program involves a
distance learning program and the student is temporarily visiting the US for a period not
to exceed 30 days.

A new J-STEM visa is also created by the revised Section 507. The J category is broken
now into two general categories. The new J-STEM category is for the subset of J-1s
currently used by those coming to pursue advanced degrees in the sciences, technology,
engineering or math in the US. The rest of the J-1 categories remain in the other category.
The J-STEM category will be a dual intent visa category (i.e. there will be no
requirement to prove a residence in a foreign country that the alien has to prove a lack of
intent to abandon). The validity period rules for the J-STEM visa will be the same as for
the new F-4 visa.

The Section 212(e) J-1 two year home residency requirement will not apply to J-STEM
visa holders or to people who would have qualified for J-STEM visas if the new law had
been enacted before the completion of the person’s graduate studies.

J-STEM and F-4 visa holders seeking to adjust status will be able to file adjustment
applications even if no visa is available as long as they pay a supplemental $500 fee.
They will also be able to secure three year employment authorization documents and
advance parole documents rather than annually renew as is the case under the current
system. Note that with the inclusion of the SKIL Act in the manager’s amendment (see
below), in many, if not most, cases, the green card cap will not apply to these workers.

Section 508 exempts aliens who have earned advanced degrees in science, technology,
engineering or math in the US and have been working in their fields under a non-
immigrant visa in the three years prior to filing for adjustment, recipients of national



interest waivers and immediate relatives of aliens granted employment-based immigrant
visas are exempt from annual green card quotas.

Section 508 waives the labor certification recruitment requirement for those with
advanced degrees in the sciences, technology, engineering or math from American
universities.

A floor amendment to Section 508 made changes to the Diversity Visa program (the
“green card lottery”). Two thirds of the lottery slots will now be reserved for individuals
with advanced university degrees (masters degrees and higher).

A new Section 509 was added as a floor amendment that allows Filipino children of US
citizen World War Il veterans otherwise eligible for a first or third preference family
petition to be classified as a special immigrant and not subject to a green card cap.

A new Section 510 is added to S.2611 calling for expedited processing for O and P artist
visas. USCIS will have 30 days to process these applications and 15 days to complete
processing after submitting a response to a request for evidence. Cases not decided in 30
days for non-profit petitioners or individuals petitioning primarily on behalf of a non-
profit petitioner are entitled to have their cases converted to the premium processing
program without charge.

A new Section 511 is added making it possible for powerline workers from Canada to
enter under NAFTA’s B-1 activities provisions.

A new Section 512 is added modifying the Haitian Refugee Immigration Fairness Act of
1998. It retroactively allows individuals who were under 21 on October 21, 1998 to apply
as qualifying children under HRIFA. HRIFA’s rules made it very difficult for children to
qualify for adjustment benefits. Motions to Reopen will be able to be submitted under
this new law. Persons excluded, removed, deported or ordered to depart voluntarily will
be permitted to file motions to reopen.

The Manager’s Amendment voted on the Senate floor incorporates Senator Cornyn’s (R-
TX) SKIL Act (the “Securing Knowledge, Innovation, and Leadership Act of 2006”).
The provisions are contained in Sections 521 to 532.

Section 522 makes a number of modifications to the H-1B program including the
following changes to the cap rules:

e The cap exemption for non-profit research institutions is broadened to include all
non-profit institutions

e The cap exemption for governmental organizations is clarified to include
“Federal, State, or local” governmental research organizations.

e The 20,000 cap exemption for graduates of US masters programs and higher is
changed to be a 20,000 limit cap exemption for graduates of institutions of higher
education from foreign countries.



All graduates of US masters programs and higher will be exempt from the H-1B
cap without a 20,000 limit.

A new cap exemption is created for physicians awarded a medical specialty
certification based on post-doctoral training and experience in the US.

The changes to the cap exemption rules take effect upon passage of the new law
and will apply to petitions filed on or after that date.

Section 523 raises the H-1B overall cap to 115,000 per year and the cap will be raised
20% in a subsequent year if the cap is hit in a given fiscal year.

A new Section 524 from the SKIL Act covers US-educated immigrants. The following
new categories of aliens will not be subject to green card caps:

Aliens who have earned master’s or higher degrees from accredited US
universities

Aliens who have been awarded medical specialty certification based on US
training

Aliens in Schedule A occupations

Aliens who have earned a master’s degree or higher in science, technology,
engineering or math and have been working in a related field in the US in a non-
immigrant status during the three year period preceding their application for an
immigrant visa under Section 203(b).

National interest waiver recipients (including the physician national interest
waiver recipients)

Spouses and minor children of anyone admitted as an employment-based
immigrant under Section 203(b) (this would appear to protect family members
from being kept out of the US if green card numbers retrogress before they enter
to join their spouses and parents).

The Department of Labor is authorized to write special rules (as is the case for
college and university teachers and exceptional ability aliens) for members of the
professions possessing master’s degrees or higher from US universities or who have
medical specialty certification based on US training.

New Section 525 covers student visa issues. It makes the F-1 visa a dual intent visa.
F-1 students will be permitted to work off campus in any field if they are in good
academic standing and an employer attests that it has recruited for the job for at lease
21 days and they will pay the higher of the actual wage or the prevailing wage. Hours
are limited to 20 per week (40 per week on holidays and between academic terms).

A new Section 526 is added allowing L-1 visa holders to extend their status one year
at a time when an green card application or labor certification petition is pending for
at least one year or the labor certification has been pending for at least year. This rule
mirrors a similar provision applicable to H-1B cases.



A new Section 527 governs green card backlogs. A $500 fee may be paid by an
adjustment applicant to file an employment-based adjustment case when no visa
number is available.

Under Section 528, employers are going to be ale to get pre-certified in order to speed
up processing times.

Section 529 requires USCIS to accept premium processing applicants for
employment-based immigrant visa petitions. This is probably no longer going to be
an issue since USCIS just announced they be doing this anyway.

Section 530 deals with eliminating procedural delays in the labor certification
process. It makes a number of key changes to the labor certification process:

The US Department of Labor will now be required to make prevailing wage
determinations and will not be permitted to source that function to a state
workforce agency as is the current practice.

The DOL will have a 20 day limit to provide such a determination. If the
DOL fails to respond within 20 days, then the wage proposed by the
employer shall be considered the prevailing wage.

The DOL must consider an employer provided wage survey unless it can
show why the wage component of the Occupational Employment Statistics
Survey is more accurate for that occupation in the labor market area.

DOL must maintain a web site with links to the web site of each state
workforce agency and the DOL web site must contain filing instructions for a
job order in each state.

The DOL must set up a process by which employer may make technical
corrections to applications in order to avoid requiring employers to conduct
additional recruitment to correct an initial technical error. A technical error
shall include anything that would not have a material effect on the validity of
the employer’s recruitment of able, willing and qualified US workers.

Appeals and motions to reopen labor certification cases must be decided
within 60 days after filing.

Within 180 days of enactment of this bill, the DOL shall process and issue
decisions on all applications filed prior to March 28, 2005 (the date the new
PERM system went into force). All other provisions relating to labor
certifications take effect 90 days after this law passes regardless of whether
the DOL has enacted regulations.

A new Section 531 governs the completion of background and security checks. The
provision states that until all appropriate background and security checks are completed



as well as any fraud investigation, no agency may grant adjustment of status or any other
form of relief. No court will be able to require such checks or investigations to be
completed by a certain time or award any relief for the failure to complete such acts. In
other words, this provision will remove the mandamus option currently used to force
agencies to complete processing on cases.

Section 532 brings back visa revalidation, a popular program available prior to the
September 11™ attacks. Visa revalidation allows for those in the US after entering with E,
H, I, L, O, or P non-immigrant visas to renew those visas by mail from within the US.
Visa revalidation will be allowed if the visa expired during the 12 month period prior to
filing the application, the applicant is seeking a nonimmigrant visa in the same category
under which the applicant previously received a visa and the alien has complied with all
immigration laws.

The next major section of the manager’s amendment deals with providing immigration
benefits for victims of Hurricane Katrina. This section of the amendment incorporates the
“Hurricane Katrina Victims Immigration Benefits Preservation Act.” The Katrina
provisions are contained in new Sections 542 to 555.

Section 542 contains definitions relevant to the rest of the Katrina provisions. The section
makes clear that the bill covers both Hurricane Katrina and Hurricane Rita, but does not
include collateral or consequential economic effects in the US or internationally.

Section 543 allows certain individuals to receive special immigrant status. Those
individuals are persons who were beneficiaries of an immigrant visa petition, a K non-
immigrant visa petition, or a labor certification filed on or before August 26, 2005 and
the petition was revoked or terminated before or after its approval solely due to the death
or disability of the petitioner, applicant, or alien beneficiary as a direct result of Hurricane
Katrina or Rita or the loss of a job as a direct result of one of the hurricanes. Spouses and
children are also included in this provision including following to join applicants for
those entering before August 26, 2007. For those following to join, the death of the
principal applicant will be disregarded. Grandparents and legal guardians of children may
step in as petitioners as well.

Section 544 allows for the automatic extension of nonimmigrant status to the date on
which nonimmigrant status would have otherwise terminated or one year after a death or
onset of disability that has caused someone to fail to maintain nonimmigrant status. The
provision applies to those disabled as a result of the hurricanes as well as to spouses and
children of those persons as well as persons killed as a direct result of the hurricanes.
Persons covered by this section may be provided employment authorization during this
period.

Applicants lawfully in the US on August 26, 2005 who prevented from filing a timely
extension or change of nonimmigrant status application as a result of the hurricanes will
be considered to have timely filed for an extension or change of status if the application



was filed not later than a year after the application would have otherwise been due.
Circumstances preventing an alien from timely action include

- office closures

- mail delays

- other delays affecting processing

- mandatory evacuation and relocation; or

- other circumstances including medical problems or financial hardships

Section 544 also excuses late departures from the US. If someone was lawfully present in
the US on August 26, 2005 and was unable to depart the US in a timely manner as a
result of the hurricanes, the individual will not be considered unlawfully present during
the period from August 26, 2005 to February 28, 2006 if they person departed the US
before February 28, 2006. The same reasons for late filing a nonimmigrant extension or
change of status application noted above would apply here as well.

Diversity Visa and Temporary Protected Status applicants will also get relief under this
section. Those in the middle of a voluntary departure period between August 26, 2005
and December 31, 2005 who are delayed in leaving as a result of the hurricanes will be
granted a 60 day extension.

H-1B, H-2B, H-3, H-2A and H-1C visa holders will be excused from status violations if
they lost their jobs as a result of the hurricanes and find a new sponsor to petition for
them before August 26, 2006. Employment authorization will continue for these
individuals until the new petition is adjudicated.

Section 545 provides humanitarian relief for certain surviving spouses and children.
Spouses of US citizens killed as a result of the hurricanes who were not separated at the
time of death will be permitted to file immediate relative petitions as long as such
petitions are filed within two years after the date of death or the date when the alien
remarries. Children of US citizens will be protected from aging out and both spouses and
children will be permitted to self-petition for adjustment of status.

Children, unmarried sons and daughters and spouses of permanent residents will be
permitted to continue with their petitions even though the sponsoring petitioner has died.
If a petition was not filed before the relative died, a petition may be self-filed.

Spouses and children or refugees and asylees will also be able to have their petitions
adjudicated as if the death of the spouse or parent had not occurred.

Any person benefiting under this section will also have the public charge ground for
inadmissibility automatically waived and will also not be deemed inadmissible for
receiving public benefits as a direct result of the hurricanes. And anyone who aged out of
a benefit and was unable to secure a benefit as a result of the hurricanes can get relief as
well.



Title VI — Conditional Nonimmigrant Workers
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employment-based green card caps should enable much of this group to get lawful status
after several years have passed.

A provision in Section 601 that would have allowed people apprehended after enactment
of the law but before they are legally able to apply for legalization under the new law has
been removed from S. 2611.

The bar in Section 601 on the right to seek administrative review in a legalization case is
removed.

Section 601 also incorporates the Kyl-Cornyn amendment barring people with criminal
backgrounds from participating in the legalization program as well as people with
deportations and removals in their background. However, for people with purely
immigration law violations, waivers are permitted if there are exceptional circumstances
justifying remaining in the US and being deported would cause an extreme hardship to
the alien’s spouse, parent or child who is a US citizen or permanent resident.

A new part of Section 601 was added after Senator Cornyn succeeded in getting a floor
amendment approved. The measure requires additional fees to provide financial
assistance to states to fund health and educational expanses connected to immigration.
The fee is $750 for a principal applicant and $100 each for a spouse and children.

Subtitle B — AgJobs (Sections 611 to 619)

Nearly 100 pages of the bill are taken up by the “Agricultural Job Opportunities, Benefits
and Security Act of 2006 also known as AgJobs. AgJobs was added by amendment
during the Judiciary Committee markup. The bill would apply to those agricultural
workers who have already been working at least 150 days in an eighteen month period in
the 24 month period ending December 31, 2005. They would be able to apply for a
temporary visa called a “blue card.” Up to 1,500,000 blue cards may be issued in a five
year period beginning on the date of enactment of the bill.

If they then work at least 100 days per year during the five year period beginning on the
date of enactment of this bill or 150 days per year during the three year period from
enactment of the bill, they would earn the right to apply for permanent residency. An
application must be submitted within seven years of the date of enactment of the bill.
Green card caps do not apply to these applicants.

Workers participating in the program will be able to travel in and out of the US legally
and will be able to accept additional jobs as long as they meet their obligations to work in
agriculture. Family members may remain legally, though they will not be authorized to
work until the principal applicant applies for permanent residency. Criminals and those
who fail to meet the requirements of the program are subject to removal. Applicants will
have to pay back taxes.



The bills also make modifications in the current H-2A visa program. H-2A workers
would only be eligible to work up to ten months, down from the current 364 day a year
limit. The new program would drop the labor certification requirement and replace it
with a program that involves filing a labor condition application, much like the current H-
1B visa program. The H-2A applications by employers would have to be adjudicated
within seven days by the USCIS. Employers would still have to engage in recruiting
including listing the job with a local job service for 28 days before bringing workers in to
the US. There are also a number of modifications and clarifications of the work
conditions applicable to H-2A workers. Regulations enacting H-2A provisions of the law
would have to be in place within a year of the law passing. A housing allowance can be
provided as an alternative to providing housing. Workers must be given a transportation
allowance to get to the job.

One change made by floor amendment to Section 612, a part of the AgJobs provisions, is
modification of the definition of a “work day” in agriculture to include only days when
5.75 hours are worked, an increase from 1 hour listed in the earlier version of the bill.
Under the AgJobs legalization rules, the tax requirement is broadened to include all
federal taxes owed as opposed to just taxes owed during the requisite employment period.

DREAM Act
The DREAM Act is moved here from Sections 431-442 to 621-632.

New Subtitle C (Sections 621 to 632) codifies the DREAM Act. Section 505 of the
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 would be
repealed. That section of IIRAIRA limits eligibility for preferential treatment (i.e. in state
tuition based on residency) for higher education benefits for aliens not lawfully present
unless such benefits are available to all US citizens and permanent residents regardless of
their residence.

DHS may cancel removal of and adjust status of an illegal alien if the individual has been
in the US for a continuous period of at least five year preceding the date of enactment of
this law and the individual was under age 16 at the time of initial entry. The alien must be
a person of good moral character since the time of application. Applicants inadmissible
because of criminal or security violations are not eligible to participate. Fraud violations
will render a person ineligible if the violations occurred after age 16. The alien, at the
time of application, must be admitted to college or has earned a high school diploma or
GED. And someone with a removal or deportation order is ineligible to participate unless
the order was issued before the age of 16. DHS shall have 180 days to issue interim
regulations implementing the provisions of the DREAM Act. DHS may not remove
individuals with DREAM Act applications pending.

DREAM Act recipients will be granted conditional permanent residence for a period of
six years. A petition to remove conditions must filed in the period beginning 180 days
before and ending two years after the date that is six years from the granting of



conditional permanent status. An applicant is considered to be in conditional status while
the application is pending.

Conditions may be removed if the alien has demonstrated good moral character during
the conditional period, the alien has not abandoned residency, and the alien has at least
one of the following:

- received a college degree or completed two years of higher education, or
- has served two years in the military and, if discharged, has received an honorable
discharge.

A hardship exception is available and upon a showing of good cause, DHS can extend
conditional residency in order to meet the above requirements. Conditional status must be
lifted before an alien can apply for naturalization.

The DREAM Act will be implemented retroactively and persons who meet the
requirements at the time of enactment can file to adjust status and will get conditional
residency that can be removed at the end of the residency period described above.

DHS shall stay removal proceedings against primary and secondary school students at
least 12 years of age who meet the residency and good moral character requirements.

Employment may be engaged in for persons whose removal is stayed under the Act. But
DREAM Act recipients are limited in their entitlement to federal student aid.

DREAM Act applications are to be considered on an expedited basis and without
payment of a premium processing fee.

Document fraud

A new Section 641 was added in by floor amendment that bars legalization, DREAM Act

participation or AgJobs participation if the individual was engaged in false document
crimes.

Citizenship changes
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had a permanent residency petition on file before the date of the enactment of the new
law. Applicants for such waivers must pay a $2000 fine.

A new Section 766 is created by the manager’s amendment that would extend the Travel
Document Plan deadline contained in Section 7209(b)(1) of the Intelligence Reform and
Terrorism Prevention Act of 2004 from January 1, 2008 to January 1, 2009.

A new Section 767 is created implementing the controversial amendment making English
the “national” language of the United States.

New Section 768 calls on DHS to redesign the citizenship testing requirements to better
ensure understanding of English and civics.

New Section 771 bars the counting of undocumented immigrants in calculations of
populations used for the apportionment of Representatives in Congress.

A new Section 773 creates an Office of Internal Corruption Investigation at the
Department of Homeland Security to investigate “criminal and noncriminal allegations of
misconduct, corruption and fraud involving any employee or contract worker of United
States Citizenship and Immigration Services that are not subject to investigation by the
Inspector General.”

A new Section 774 allows for the adjustment of status for certain persecuted religious
minorities. If one is a member of a persecuted religious minority who had an application
for asylum pending on May 1, 2003 and who applies for adjustment of status, the
applicant may pay a fee and adjust.

New Section 775 requires DHS to designate a visa waiver country immediately after they
meet the requirements as opposed to operating on the agency’s own timetable.

A new Section 776 creates a program to allow green card holding physicians and other
health care workers to developing countries to provide healthcare and be able to waive
the residency requirements for naturalization.

New Section 777 states that any physician or other health care worker seeking to enter
the US to submit an attestation that no money is owed to the alien’s country of origin or
country of last residence. A waiver is permitted under certain circumstances.

New Section 778 mandates that within 60 days of passage of the bill the Statue of Liberty
be reopened to the public including the crown and stairs.

New Section 779 gives the President the discretion to delay implementing provisions in
Titles IV and VI if he or she believes the national security of the US would be
strengthened by their implementation.



TITLE VIII - INTERCOUNTRY ADOPTION REFORM

This title implements the Intercountry Reform Act of 2006 (the “ICARE Act”). (Section
801).

Sectio 802 makes findings including that foreign-born adopted children of US citizens
should be accorded the same procedural treatment as biological children born abroad to a
US citizen including citizenship being conferred overseas just as biological children
receive.

Section 811 mandates that within 180 days of passage of the bill, there shall be
established within the State Department an Office of Intercountry Adoptions which will
be headed by a new Ambassador at Large for Intercountry Adoptions. The Ambassador
will have the following respondibilities:

- isto be an advocate for children

- an advisor to the President on intercountry adoptions

- represent the US in diplomatic matters that arise as part of the intercountry
adoption process.

- Oversee the development of policies relating to intercountry adoptions.

- Assist in developing reports including a new annual DOS report on intercountry
adoptions

The new Office of Intercountry Adoptions will have seven functions:

1. Approval of a family to adopt

2. Adjudicate the status of a child to determine if the child is adoptable

3. To provide assistance with problems to US citizens in the intecountry adoption process
4. To assist the Ambassador with the development of intercountry adoption policies

5. To assist the Secretary of State with carrying out the duties of the central authority
defined in the Intercountry Adoption Act of 2000

6. To investigate improprieties relating to intercountry adoption

7. To perform the administrative functions relating to the first six functions.

The Office of Intercountry Adoptions will have six divisions with responsibilities for
various geographic parts of the country.

All responsibilities for administering intercountry adoption cases are transferred from
DHS to the Secretary of State to be carried out by the Ambassador at Large. However,
pending cases will remain with DHS. (Section 814).

Section 821 provides that a child adopted abroad automatically becomes a US citizen
upon adoption by at least one US citizen who has resided for at least five years in the US
after the age of 14. The adoption must be full and final. The child must be under the age
of 16.






